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CASES IN THE NEBRASKA SUPREME COURT 


1943 — 1944 


Bruno B. Asbra vs. The State of Nebraska, No. 31690. Charged with 
Arson. Judgment of affirmance. 


Grace Boomer, et al. vs. O. M. Olsen, Secretary of Labor of the State 
of Nebraska, No. 31568. An action to enjoin appellant from 
enforcing or attempting to enforce the fixing of minimum fees to 
be charged by said agencies. Judgment of affirmance. 


Reuben Bordy, Trustee, vs. State of Nebraska and Department of 
Roads and Irrigation, No. 31502. Condemnation Proceedings. 
Judgment reversed and dismissed. 


Elven A. Butterfield vs. The State of Nebraska, No. 31637. Contempt 
of Court. Judgment affirmed as modified. 


City of Grand Island vs. Pearl D. Willis, County Treasurer, et al., No. 
31508. Equitable Relief. Judgment reversed and remanded. 


County of Garden vs. Grace Schaaf, et al., No. 31844. Equity on tax 
foreclosure. Pending. 


County of Scotts Bluff, Nebraska vs. State Board of Equalization and 
Assessment of the State of Nebraska, No. 31715. Equalization of 
Assessed Valuation on Lands and Lots. Judgment reversed. 


Dale L. Cramer vs. The State of Nebraska, No. 31805. First Degree 
Murder. Judgment affirmed. 


James Dobry vs. Neil Olson, Warden of the Nebraska State Peniten- 
tiary, No. 31706. Habeas Corpus Action. Affirmed for want of 
briefs under provisions of Rule 3. 


Pat Duggan vs. Neil Olson, Warden of the Nebraska State Peniten- 
tiary, No. 31726. Habeas Corpus Action. Affirmed for want of 
briefs under provisions of Rule 3. 


Henry Hawk vs. Neil Olson, Warden of the Nebraska Penitentiary, No. 
31841. Habeas Corpus Action. Judgment affirmed. 


Application of Clem Hergott vs. Nebraska State Railway Commission, 
No. 31782. For authority to operate as a motor carrier of property 
for hire on the highways in Nebraska. Judgment reversed and 
remanded. 


Marcus Hoesly vs. Department of Roads and Irrigation of the State of 
Nebraska, No. 31482. Condemnation proceedings. Judgment re- 
versed and dismissed. On motion for rehearing former judgment 
and opinion vacated and set aside. Judgment of affirmance 
entered. 


William B. Hunt vs. State of Nebraska, No. 31617. Selling mortgaged 
property. Judgment of affirmance. 


James E. Jackson vs. Neil Olson, Warden of the Nebraska State Peni- 
tentiary at Lancaster, No. 31738. Habeas corpus action. Judg- 
ment.affirmed for want of briefs under provisions of Rule 3. 
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William Kassebaum vs. Nebraska State Railway Commission, No. 
31467. For authority to operate as a motor carrier of property for 
hire upon the highways in Nebraska. Judgment reversed in part. 


M. A. Larson vs. Frank Marsh, et al., No. 31725. Judgment for salary 
for the office of State Railway Commission. Judgment reversed 
and remanded. 


Stanley Lind vs. Nebraska National Guard and State of Nebraska, No. 
31641. Compensation claim for permanent disability. Judgment 
reversed and dismissed. 


Walter McArtor vs. Neil Olson, Warden of the Nebraska State Peni- 
tentiary, No..31797. Habeas corpus action. Judgment affirmed for 
want of briefs under provisions of Rule 3. 


Joseph T. MacAvoy vs. State of Nebraska, No. 31774. First degree 
murder. Judgment affirmed; September 29, 1944 fixed as date of 
execution of sentence. Mandate and execution sustained; execu- 
tion stayed until further order of the court; mandate ordered 
ncn ae until cause is remanded by the United States Supreme 

court. 


William Maher vs. State of Nebraska, No. 31647. Charged with Arson. 
Judgment of affirmance. 


Massey-Harris Company vs. County of Douglas, Nebraska, No. 31600. 
Tax Assessment. Judgment affirmed. 


Delores Moyer vs. State of Nebraska, No. 31746. Violation of Parole. 
Reversed and sentence vacated. 


William Niklaus vs. Miles Holloway, Sheriff of Lancaster County, 
No. 31698. Habeas Corpus Action. Judgment of affirmance. 


Sam Phillips vs. State of Nebraska, No. 31761. Larceny. Judgment 
of affirmance. 


Earl T. Platt vs. State of Nebraska, No. 31534. Embezzlement. Judg- 
ment of affirmance. 


Platte Valley Public Power and Irrigation District vs. County of 
Lincoln, et al., No. 31554. Exemption of Personal Taxes. Judg- 
ment on reargument reversed and remanded with directions. 


Harold Puckett vs. State of Nebraska, No. 31742. Manslaughter. 
Judgment affirmed. 


Ralph Rexroat vs. State of Nebraska, No. 31496. Compensation Claim. 
Judgment reversed and remanded with directions. 


Ralph Rexroat vs. State of Nebraska, No. 31760. Compensation Claim. 
Dismissed. 


Richard Rice vs. Neil Olson, Warden of the Nebraska State Peniten- 
tiary, No. 31602. Habeas Corpus Action. Judgment affirmed for 
want of briefs under Rule 3. 


Richard Rice vs. Neil Olson, Warden of the Nebraska State Peniten- 
tiary, No. 31735. Habeas Corpus Action. Judgment of affirmance. 
Motion to stay mandate on appeal to the Supreme Court of the 
United States. 
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Roadmix Construction Company vs. State of Nebraska, No. 31400. An 
appeal from disallowance of claim by Auditor of Public Accounts. 
Judgment reversed and remanded with directions. By order of 
court, judgment and opinion of May 28th, 1943, modified. 


Erle O. Robbins vs. State of Nebraska, No. 31622. Selling Securities 
without a permit. Judgment reversed and dismissed as to counts 
one and two. Affirmed as to count three. 


Howard E. Robeen vs. State of Nebraska, No. 31800. Falsifying 
Ticket. Judgment affirmed. 


Oral Roberts vs. State of Nebraska, No. 31865. Sodomy. Pending. 


Tony Scavio vs. State of Nebraska, No. 31677. Arson. Judgment af- 
firmed. 


State of Nebraska ex rel. Walter R. Johnson, Attorney General, vs. 
Central Nebraska Public Power and Irrigation District, No. 31511. 
Damages to School Land. Judgment reversed and remanded. 


State of Nebraska, ex rel. Walter R. Johnson, Attorney General, vs. 
Chicago, St. Paul, Minneapolis & Omaha Railway Company, 
Original Action. Writ of Mandamus. Order for peremptory writ 
of mandamus ordered. 


State of Nebraska, ex. rel. Walter R. Johnson, Attorney General, vs. 
Commercial State Bank, No. 31491. Collection of School Land 
Rental. Judgment of affirmance. 


State of Nebraska, ex. rel. Walter R. Johnson, Attorney General, vs. 
Conservative Savings and Loan Association of Omaha, Nebraska, 
and Alfred D. Hill, No. 31562 and No. 31563. Cancellation of 
Lease. Judgment of affirmance. 


State of Nebraska, ex. rel. Walter R. Johnson, Attorney General, vs. 
The Consumers Public Power District, et. al., No. 31818. Original 
Action for restraining order to invalidate contracts of respondents 
with Guy C. Myers. Restraining order allowed. Dismissal 
allowed. 


State of Nebraska, ex rel. Walter R. Johnson, Attorney General, vs. 
Consumers Public Power District, No. 31433. Quo Warranto Pro- 
ceedings. Demurrers sustained. Amended information and peti- 
tions in intervention dismissed. 


State of Nebraska, ex. rel. Nebraska State Bar Association, vs. Elmer 
Gudmundsen. No. 31636. Disbarment Proceedings. Judgment of 
disbarment. 


State of Nebraska, ex. rel. Walter R. Johnson, Attorney General, vs. 
Rex Hash, et al., No. 31655. Public Nuisance. Judgment reversed 
and remanded with directions. 


State of Nebraska, ex. rel. Walter R. Johnson, Attorney General, vs. 
Rex Hash, et al., No. 31886. Public Nuisance. Judgmeent reversed 
and remanded with directions, 


State of Nebraska, ex. rel. Walter R. Johnson, Attorney General, vs. 
Charles Hutter. Application for appointment of a judge of the 
district court to hold court in Douglas County to hear and preside 
over the trial in the entitled cause. Order entered by the Court 
granting request and appointed Judge Charles E. Eldred. 
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State of Nebraska vs. Charles Hutter, No. 31878. Determination of 
Court’s Authority to change charges. Motion to dismiss sustained. 


State of Nebraska vs. Charles Hutter, No. 31916. Determination of 
Court’s Authority to change charges. Pending. 


State of Nebraska, ex. rel. Nebraska State Bar Association, vs. P. J. 
Kerrigan, No. 31769. Disbarment Proceedings. Motion of com- 
plainant for judgment on pleadings sustained. 


State of Nebraska, vs. Roy Ludwig, No. 31528. Assault with intent 
to commit Rape. Petition in error dismissed. 


State of Nebraska ,ex rel. Nebraska State Bar Association vs. George 
H. Merten, No. 30638. Disbarment Proceedings. Judgment of 
disbarment. 


State of Nebraska, ex rel. Nebraska State Bar Association, vs. Oscar 
Nelson, No. 31802. Charged with Unprofessional Conduct. 
Pending. 


State of Nebraska vs. Platte Valley Public Power and Irrigation 
District, No. 31614. Condemnation Proceedings for School Lands. 
Judgment affirmed. 


State of Nebraska, ex rel. Nebraska State Bar Association, vs. Hubert 
J. Price, No. 31514. Disbarment Proceedings. Judgment for 
respondent. 


Irving Tail vs. Neil Olson, Warden of the Nebraska State Penitentiary, 
No. 31695. Habeas Corpus Action. Motion of appellee to dismiss 
sustained. 


Irving Tail vs. Neil Olson, Warden of the Nebraska State Penitentiary. 
No. 31795. Habeas Corpus Action. Judgment affirmed. 


Rudy Tesar vs. Hattie Bowley, et al., No. 31723. To application of 
Merna Carper. Habeas Corpus Action. Judgment of Affirmance. 


Charles M. Thomson, Trustee of the Chicago and North Western 
Railway Company vs. Nebraska State Railway Commission, No. 
31557. Discontinue Agent at Oak, Nebraska. Judgment reversed 
and remanded with directions. 


Theodore Thorin vs. Allen G. Burke, Director of the Department of 
Agriculture and Inspection of the State of Nebraska, No. 31505. 
An Action for Declaratory Judgment. Pending. 


Lilbern J. Thornburg vs. State of Nebraska, No. 31905. Rape. Dis- 
missed at costs of plaintiff in error. 


Thomas Walls vs. State of Nebraska, No. 31483. Burglary. Judgment 
of affirmance. 


Charles H. Whomble vs. State of Nebraska, No. 31567. Statutory Rape. 
Judgment reversed and dismissed. 


Malcolm B. Wilcox and Ralph W. Slocum vs. John Havekost, State 
Treasurer of the State of Nebraska, No. 31739. Accounting of Fees. 
Judgment of Affirmance. 


Leslie Williams and Joe Bennett vs. Neil Olson, Warden of the Nebras- 
ka State Penitentiary at Lancaster, No. 31762. Habeas Corpus 
Action. Motion to dismiss appeal argued and submitted. 
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Leslie Williams and Joe Bennett vs. Neil Olson, Warden of the Nebras- 
ka State Penitentiary at Lancaster, No. 31823. Habeas Corpus 
Action. Judgment affirmed. 


CASE IN SOUTH DAKOTA SUPREME COURT 
1943 — 1944 


C. E. Dailey and Leonard E. Dailey vs. J. H. Ryan and State of Nebras- 
ka. An action for Possession of Real Estate. Pending. 


CASES IN THE SUPREME COURT OF THE UNITED STATES 
1943 — 1944 


James Dobry vs. Neil Olson, Warden of the Nebraska State Peniten- 
tiary. October Term, 1943. Habeas Corpus Action. Petition for 
writ of certiorari denied. 


James Dobry vs. Neil Olson, Warden of the Nebraska State Peniten- 
tiary. October Term, 1944. Habeas Corpus Action. Petition for 
writ of certiorari denied. 


Henry Hawk vs. Neil Olson, Warden of the Nebraska State Peniten- 
tiary. October Term, 1943. Habeas Corpus Action. Petition for 
writ of certiorari denied. 


Joseph T. MacAvoy vs. State of Nebraska. October Term, 1944. An 
Appeal from the Supreme Court of Nebraska on charge of First 
Degree Murder. Pending. 


William Maher vs. State of Nebraska. No. 403, October Term, 1944. 
Charged with Arson. Petition for certiorari denied. 


Richard Rice vs. Neil Olson, Warden of the Nebraska State Peniten- 
tiary at Lancaster, No. 391, October Term, 1944. Habeas Corpus 
Action. Supreme Court granted motion for leave to proceed 
in forma pauperis. Pending. 


The State of Nebraska vs. The State of Wyoming; The State of Colora- 
do, Impleaded; and the United tates of America, Intervener. No. 
6, Original, October Term, 1944. Adjudication of water rights. 
Pending. 


Leslie Williams and Joe Bennett vs. Neil Olson, Warden of the Nebras- 
ka Penitentiary at Lancaster. October Term, 1943. Habeas 
Corpus Action. Petition for writ of habeas corpus denied. 
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CASES IN THE UNITED STATE DISTRICT COURT 
1943 — 1944 


William J. Banks vs. Neil Olson, Warden of the Nebraska State Peni- 
tentiary. No. 171 Civil—Lincoln Division. Habeas Corpus Action. 
Order filed by the court, denying writ of habeas corpus. 


Chicago, St. Paul, Minneapolis and Omaha Railway Company vs. F. A. 
Good, Duane T. Swanson and Richard H. Larson, as Members of 
and Constituting the Nebraska State Railway Commission, and 
Walter R. Johnson, Attorney General of the State of Nebraska. 
No. 158 Civil—Lincoln Division. Order of Dismissal without pre- 
judice ordered by the court. 


James Dobry vs. Neil Olson, Warden of the Nebraska State Peniten- 
tiary. No. 234 Civil—Lincoln Division. Habeas Corpus Action. 
Order entered denying writ of habeas corpus, and Order filed by 
the Court denying petitioner right to appeal cause to the U. S. 
Circuit Court of Appeals. 


Pat Duggan vs. Neil Olson, Warden of the Nebraska State Peniten- 
tiary. No. 197 Civil—Lincoln Division. Habeas Corpus Action. 
Order entered by the court denying writ and dismissing petition. 


Pat Duggan vs. Neil Olson, Warden of the Nebraska State Peniten- 
tiary. No. 232 Civil—Lincoln Division. Habeas Corpus Action. 
Order filed by the court, denying petitioner writ of habeas corpus. 


Henry Hawk vs. Neil Olson, Warden of the Nebraska State Peniten- 
tiary. No. 196 Civil—Lincoln Division. Habeas Corpus Action. 
Order entered denying writ, petition filed dismissed. 


James E. Jackson vs. Neil Olson, Warden of the Nebraska State Peni- 
tentiary. No. 233 Civil—Lincoln Division. Habeas Corpus Action. 
Order of the court filed, denying writ of habeas corpus and ap- 
pointment of counsel. 


Walter McArtor vs. Neil Olson, Warden of the Nebraska State Peni- 
tentiary. No. 199 Civil—Lincoln Division. Habeas Corpus Action. 
Order entered denying writ. 


Carl Schwein vs. Neil Olson, Warden of the Nebraska State Peniten- 
tiary. No. 251 Civil—Lincoln Division. Writ of Habeas Corpus. 
Pending. 


State of Nebraska, ex rel. Walter R. Johnson, Attorney General, and 
the Nebraska State Railway Commission vs. United States of 
America; Inter-state Commerce Commission; and Charles M. 
Thomson ,Trustee of the property of Chicago & Northwestern 
Railroad Company. No. 3926 Civil—Northern District of Illinois 
in the Eastern Division. Abandonment of the Linwood-Hastings 
hae Line. Complaint Dismissed for want of equity at plain- 
iffs costs. 


Roy Stinehagen vs. Neil Olson, Warden of the Nebraska State Peni- 
tentiary. No. 198 Civil—Lincoln Division. Habeas Corpus Action. 
Writ and petition denied and dismissed. 


United States of America vs. 27,818 acres of Land situated in Box 
Butte, Morrill and Sheridan Counties of the State of Nebraska, 
et al. No. 32 Civil—Chadron Division. Possession of Property. 
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United States of America vs. 2,578.82 Acres of Land situate in Brown 
County, State of Nebraska, et al. No. 31 Civil—Norfolk Division. 
Condemnation for Satellite Airfield. 


United States of America vs. 19,573.59 Acres of Land situate in Chey- 
enne County, State of Nebraska, et al. No. 80 Civil—North Platte 
Division. Condemnation of Land. 


United States of America vs. 4,540 Acres of Land situate in Knox 
County, State of Nebraska, et al. No. 37 Civil—Norfolk Division. 
For continuation of use of land for an additional year. 


United States of America vs. 2,560 Acres of Land situate in Merrick 
County, Nebraska, et al. No. 64 Civil—Grand Island Division. 
Leasehold interest of the United States. 


United States of America vs. 7,040 Acres of land situate in Pierce 
County, State of Nebraska. et al. No. 40 Civil—Norfolk Division. 
Condemnation Proceedings. 


United States of America vs. 1,595 Acres of Land, Sheridan County, 
Nebraska, Board of Educational Lands and Funds of the State 
of Nebraska, et al. No. 31 Civil—Chadron Division. Declaration 
of taking lands to effect rehabilitation program and stabilization 
agricultural economy. 


United States of America vs. 7,841.81 Acres of Land situate in Sioux 
County, Nebraska, et al. No. 30 Civil—Chadron Division. Posses- 
sion for an additional year. 


United States of America vs. County of Thurston, State of Nebraska, 
et al. Nos. 235. 246, 247, and 299 Civil—Omaha Division. 
Complaint to Tax Foreclosure of Certain Indian Properties— 
Exemption from Taxation Claim. Judgment entered by Decree 
with Findings of Fact and Conclusions of Law in favor of the 
plaintiff. Notice of Appeal filed. 


CASES IN THE UNITED STATES CIRCUIT COURT OF APPEALS 
1943 — 1944 


James Dobry vs. Neil Olson, Warden of the Nebraska State Peniten- 
tiary. No. 12,908. Habeas Corpus Action. Denied. 


James E. Jackson vs. Neil Olson, Warden of the Nebraska State Peni- 
tentiary. No. 12977. Habeas Corpus Action. On Order of the 
court, petitioner denied to file, proceed and prosecute his appeal 
in forma pauperis. 


County of Thurston, State of Nebraska, et al. vs. United States of 
America. No. 13,007. An appeal from the U. S. District Court— 
Omaha Division. Civil Cases Nos. 235, 246, 247 and 299. Com- 
plaint to Tax Foreclosure of certain indian properties —- exemp- 
tion from taxation claim. Pending. 
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BEFORE THE INTERSTATE COMMERCE COMMISSION 
1943 — 1944 


Chicago, Burlington & Quincy Railroad Company. Abandonment. 
Finance Docket 14,146. Abandonment of track between Tecum- 
seh Junction and Rockford, in addition trackage rights between 
Rockford and Beatrice, Nebraska. Abandonment granted. 


Chicago, Rock Island and Pacific Railway Company, Trustees, vs. 
Nebraska State Railway Commission. The Village of Ruskin, and 
School District No. 6 of Nuckolls County, Nebraska. Finance 
Docket No. 13,835. Application for abandonment denied. 


Class Rate Investigation, 1939. Docket No. 28,300. Revision of all 
class rates east of the Mountain-Pacific territory. Argued and 
submitted. 


Consolidated Freight Classification. Docket No. 28,310. Uniform 
freight classification throughout United States. Argued and sub- 
mitted. 


Ex Part 148 (Nebraska State Railway Commission. Interveners). Gene- 
ral freight rate increase. Argued and submitted. Commission 
Order — that effective date for increasing rates be postponed for 
the entire year of 1945. 


Missouri Pacific Railroad Corporation in Nebraska by Guy A. Thomp- 
son, Trustee. Abandonment. Finance Docket 14,231. Nebraska 
Railway Commission, Intervener. To abandon a branch line of 
railroad extending from near Talmage to Weeping Water, Nebras- 
ka. Application denied by Examiner. Full Commission con- 
firmed examiner’s report. 


Missouri Pacific Railroad Corporation in Nebraska by Guy A. Thomp- 
son, Trustee. Abandonment. Finance Docket 14,232. Nebraska 
Railway Commission, Intervener. To abandon a branch line of 
railroad extending from Crete, Nebraska to a point approximately 
two miles north of Auburn, Nebraska. Pending on rehearing. 


Nebraska State Railway Commission, et al. (George A. Hormel & 
Company, et al.) vs. The Atchison, Topeka and Santa Fe Railway 
Company, et al. Docket No. 28,978. (Fresh Meat and Packing 
House Products to the west coast) Tried to Examiner. Examiner 
proposed reduction of rates. Argued and submitted to full Com- 
mission on defendant’s exceptions to Examiner’s Report. 


Nebraska State Railway Commission, et al. vs. Atchison, Topeka & 
Santa Fe Railway Company, et al. Docket No. 29,094. I. & S. 
Docket 5269. (Iron and Steel Rates) Tried to Examiner. Examin- 
er proposed reduction of 7c to 12c per hundred on steel. Pending. 


Illinois Territory Industrial Traffic League vs. Union Pacific Railroad 
Company, et al. (Nebraska State Railway Commission Im- 
pleaded). Docket No. 28,989. Rule 10— 

Application of freight forwarders to obtain carload freight rates 
on lot shipments of merchandise. Argued and submitted. 


Tex-O-Kan Flour Mills Company, et al. vs. Abilene and Southern 
Railway Company, et al. Docket No. 28,090. Competitive freight 
rates on flour to east coast. Pending on application for permanent 
suspension of rate granted Texas and Oklahoma territory to 
Atlantic seaboard. 
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OPINIONS 
of 
ATTORNEY 
GENERAL 


AERONAUTICS 


FUNDS 
November 22, 1943 


Roland Harr, Secretary, Aeronautics Commission 


Your letter of November 17 requests our opinion as to “whether 
the state commission (aeronautics) is empowered to accept and expend 
federal funds in the development of airports and air navigation facili- 
ties.” 


You will remember that the 1943 Session of the Nebraska Legis- 
lature passed L. B. 19 (p. 782 Session Laws, 1943) which contains the 
following provision: 


“Section 1. In Order to facilitate cooperation with the United 
States of America in carrying on war and defense activities, 
all public bodies, political subdivisions and public instrumen- 
talities of this state, and the state and the agencies thereof, 
are hereby authorized: (a) To accept from the United States 
of America or any department, agency or independent estab- 
lishment thereof, subject to the terms and conditions apper- 
taining thereto, grants of funds and grants and loans of 
equipment, supplies, material and other property; (b) to 
hold, use, expend, deal with, employ, distribute and dispose 
of such funds, equipment, supplies, materials and other pro- 
perty; (c) to engage in such activities, enter into such con- 
tracts and do such other acts and things as may be necessary 
or convenient to carry out the powers given by this act; and 
(d) to establish standards, require licenses and exercise such 
authority as may be necessary in order to effectively promote 
and coordinate such programs; Provided, such standards, 
licenses and authority shall, if and when a state wide program 
is established, conform to those prescribed by an adminis- 
trative department of the state. 


“Sec. 2. This act shall be liberally construed to effectuate 
its purpose.” 


This act would in our opinion empower the State Aeronautics 
Commission to accept and expend federal funds in the development 
of airports and air navigation facilities. 


OWNERSHIP 
August 4, 1944 


Mr. Philip H. Robinson, County Attorney, Hartington 


In compliance with your letter of July 29th we have investigated 
the question as to whether or not the County Commissioners can 
purchase a site for an airport, or operate and maintain an airport. 


= 62: 


While the Legislature has authorized cities to purchase or lease 
land for the purpose of establishing an airport and to operate an air- 
port, they have not up to this time passed any law which would 
authorize the county to do this. In the absence of such authorization, 
the County Commissioners have no authority to either purchase land 
for an airport or to operate and maintain an airport. 


December 18, 1944 
Nebraska Aeronautics Commission, State House 


You state that a number of cities are interested in building or 
acquiring jointly owned airports and as assistance from the state 
through the Aeronautics Commission is involved you inquire as to 
the legality of such ownership. 


Joint tenancy is a technical title which contemplates the right of 
survivorship. It is not appropriate for municipalities to so hold real 
estate and the courts appear to be unanimous in their opinion that 
cities cannot own real estate jointly. 


If authorized by statute cities may acquire real estate as tenants 
incommon. Each of two cities buying real estate in equal shares under 
such a title would own an undivided one-half thereof. Each city 
would have the right to hold its undivided one-half so long as it 
desired and would also have the right to sell its undivided one-half 
whenever it should desire. Tenancies in common among more than 
two tenants can be arranged, in which event the deed of conveyance 
should merely name all three tenants if they are to take it equally, 
or should designate the fractional part being purchased by each if 
they are buying it in unequal shares. 


The statutes of Nebraska do not at the present time authorize 
cities to own property as tenants in common and the question of the 
right of cities in Nebraska to so own property has apparently not been 
passed upon by the Supreme Court of this state. 


Section 19-806, Revised Statutes of Nebraska 1943, provides that 
the legislative body of any city shall have power to make and enforce 
ordinances, rules and regulations for the control and supervision of 
any airport established or operated by it and if two cities should own 
an airport together and have different ideas as to the regulations and 
ordinances necessary for its government confusion would result. 
Doubt would also be cast upon the validity of levies made for bonds 
issued for the acquisition or support of a half an airport or a quarter 
of an airport instead of for a complete airport for which such levies 
and bonds are now authorized. Any doubt as to the legality of such 
ownership and any possibility of confusion in the government of an 
airport can be eliminated by proper legislation. 


We enclose herewith pamphlet containing codes recommended 
by the National Association of State Aviation Officials for a uniform 
State Aeronautic Department Act and for a uniform State Airports 
Act. These proposed codes may be of benefit to you in considering 
this problem. There is in the State Law Library a set of U. S. Avia- 
tion Reports in which will be found copies of laws passed by several 
states providing for cooperation among counties and cities for the 
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operation of airports. Some of these laws are merely enabling acts 
and do not give enough detail to satisfactorily cover the situation. 
However, they may also be of assistance to you in studying this sub- 
ject. 


AGRICULTURE 


AGRICULTURAL EXTENSION 


February 14, 1944 


Mr. Ray E. Sabata, County Attorney, David City 


You ask whether there is any procedure for discontinuing agri- 
cultural extension work in a county where extension work has been 
conducted for a number of years. 


The statutes concerning which you inquire are carried in Com- 
piled Statutes of Nebraska Supplement for 1941 as Chapter 2, Article 
20. Under the provisions of Section 2-2004, Comp. St. Supp. 1941, 
there are provisions made for submitting to the electors of the county 
the question of making an appropriation from the general fund for 
the support of agricultural extension work. There is also a provision 
that where extension work is being conducted in accordance with 
sections repealed by the act of 1939 that the county board shall con- 
tinue to appropriate funds for the continuance of extension work until 
such support is denied by vote, as provided in said section. 


It seems to us that this section should be construed to permit the 
submission to the voters of the county of the question of whether 
support should be denied and that this should be done in the same 
manner as is provided to be done when appropriation of funds for 
ta agricultural extension work is originally sought to be provided 
or. 


We have carefully read the case of Thurston County Farm Bureau 
vs. Thurston County, 136 Nebraska 575, and find nothing in that case 
which militates against our conclusion. It is true that the court com- 
ments upon the fact that the 1939 Act struck out the part of the 1933 
Act which provided for the discontinuance of appropriations upon a 
petition of 51% of the voters, but we find no comment upon the pro- 
visions which we have above quoted. It must also be remembered 
that in the Thurston County case the only question before the court 
was whether or not a majority of those voting at the election or those 
voting on the particular question was required in order to authorize 
an appropriation. Therefore, the 1939 Act was not properly before 
the court for construction. 


You ask further as to whether or not the county can be required 
to pay any part of the salary of the county agent. Reference to Sec- 
tion 2-2003, Comp. St. Supp. 1941, discloses that the employing and 
maintaining of a county agricultural agent is one of the purposes for 
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which the farm operators’ organization is to be formed. Under the 
method of operation it would determine what portion of its budget 
should be devoted to paying the salary and what to paying the other 
expenses of agricultural extension work and it would not seem to be 
within the province of the county board to interfere so long as the 
budget did not exceed the limits necessarily implied by the amount 
of the levy, the funds available, and the other restrictions placed 
upon the expenditure of moneys. 


It is our understanding that federal funds are available and are 
employed in many of the counties, but out statutes do not deal with 
this subject. Reference would have to be had to the federal statutes 
and also to the appropriations, directives, and other effective action 
which may have been taken by the federal government through the 
appropriate agency. We believe, however, that if you will take this 
matter up with the Agricultural Extension Service, College of Agri- 
culture, University of Nebraska, that they will be able to furnish you 
with all the data which you require, as they seem to be the state 
agency which is collaborating with the federal government in this 
particular line of work. 


CLAIMS 


July 30, 1943 


Department of Agriculture and Inspection 


In your letter of July 23, 1943, you request our opinion as to 
whether expenses of making an inspection and test of bovine tubercu- 
losis is such a claim as to come under the statute of limitations and 
whether such a claim comes under the provisions of the section 26-119 
setting out the method of filing, rejection, notice and appeal of claims 
against a county. 


Section 20-218, Compiled Statutes of Nebraska for 1929, provides: 


“Every claim and demand against the state shall be forever 
barred, unless action be brought thereon within two years 
after the claim arose. Every claim and demand in behalf of 
the state, except for revenue, or upon official bonds, or for 
loans or moneys belonging to the school funds, or loans of 
school or other trust funds, or to lands or interest in lands 
thereto belonging, shall be barred by the same lapse of time 
as is provided by the law in case of like demands between 
private parties.” 


In the case of State v. Stanton County, 100 Neb. 747, 161 N. W. 
264, our Supreme Court held that funds raised by taxation were 
“revenue” and hence were within the exceptions and a suit for the 
recovery of such funds was not barred by the statute of limitations. 


In part the court said: 


“Tt is also urged that the statute of limitations has run against 
the claim of the state: ‘Every claim and demand against the 
state shall be forever barred, unless action be brought there- 
on within two years after the claim arose. Every claim and 
demand in behalf of the state, except for revenue, or upon 
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official’ bonds, or for loans or moneys belonging to the school 
funds, or loans of school or other trust funds, or to lands or 
interest in lands thereto belonging, shall be barred by the 
same lapse of time as is provided by the law in case of like 
demands between private parties. Rev. St. 1913, sec. 7581. 
If this demand is to recover revenue of the state, it comes 
within the exceptions, and the statute of limitations does not 
apply. ‘Revenue’ is thus defined in Webster’s New Interna- 
tional Dictionary: ‘The annual or periodical yield of taxes, 
excise, customs, duties, rents. ete., which a nation, state or 
municipality collects and receives into the treasury for public 
use; public income of whatever kind.’ In State v. Ewing, 
22 Kan. 708, it is said that the word ‘revenue’ is ‘broad and 
general, and includes all public moneys which the state col- 
lects and receives, from whatever source and in whatever 
manner.’ This definition is approved in City of Omaha v. 
Hodgkins, 70 Neb. 229. In this case, when this money had been 
collected under this statute, there was a continuing duty on 
the part of the county to turn the money over to the state, 
and, as this court said in City of Chadron v. Dawes County, 
82 Neb. 614: ‘In such a case, as between the county and city 
or village, the county does not hold such collections in its 
own right, but the possession of the one is the possession of 
the other.’ In New Orleans v. Fisher, 180 U. S. 185, it was 
said: ‘As the collections were held in trust, the statute of 
limitations constituted no defense.’ In any view of the case 
the statute of limitations has no application here.” 


Thus by the same reasoning as applied in the above case when 
money has been collected under the statute for state purposes there 
is a continuing duty of the county to turn it over to the state and no 
claims for such funds need be filed by the state. Hence the provisions 
as to filing claims with the county (Sec. 26-119) do not apply. 


_ Weare, therefore, of the opinion that funds raised for the inspec- 
tion and tests of bovine tuberculosis are “revenue” and hence come 
under the exceptions and the statute of limitations does not run against 
a claim by the state for such funds. Also that Section 26-119 applies 
only to claims based on contract with the county and has no applica- 
tion to the collection of revenue funds by the state. 


FAIRS 


April 29, 1943 


Honorable Carl P. Jefford 


You ask whether or not it is legal to appropriate money for the 
Nebraska State Fair. 


While there are decisions from some other states to the contrary, 
the general rule which has been followed by Nebraska is that such 
appropriations by the Legislature are valid. 


The general rule, as stated in 1 R. C. L. 787, is as follows: 
“As agricultural societies are chiefly educational in their 
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nature, and thereby directly influence the advancement of an 
industry upon which the public welfare ultimately depends, 
their purposes are of such vital importance that they cannot 
be ignored by the state. The administration of such education 
must be undertaken by the state either directly through its 
own departments, a task which would be of considerable diffi- 
culty and expense, or by means of availing itself of existing 
agencies. Consequently, contributions to agricultural societies 
by the state for the purpose of advancing agricultural interests 
are perfectly legal, and do not violate the principle that the 
power of taxation shall be used solely for public purposes.” 


Under the present Nebraska law, a county may operate a fair 
under authority of Sections 2-210 to 2-227, inclusive, Compiled Statutes 
of Nebraska for 1929, or it may give financial assistance to a county 
agricultural society for the purpose of holding a fair if such society is 
organized under and complies with the provisions of Sections 2-201 to 
2-209, inclusive, Compiled Statutes of Nebraska for 1929. County 
agricultural societies are corporations formed by private persons and 
are not governmental subdivisions. Wilson v. Thayer County Agri- 
cultural Society, 115 Neb. 579. Their organization and standing before 
the law is substantially the same as that of the Nebraska State Board 
of Agriculture. In view of this fact, the opinion from which we here- 
after quote involving one of these societies would apply by anology 
to the State Board of Agriculture. 


“Tt is urged as an objection to the law that it contravenes 
section 15, article 3, of the constitution, which provides that 
‘The legislature shall not pass local or special laws * * * 
granting to any corporation, association, or individual any 
special or exclusive privilege, immunity, or franchise what- 
ever.’ We are unable to perceive wherein the law is suscep- 
tible of such a construction. The limitation contained in the 
above section of the constitution was evidently intended as 
a remedy for the evil of special legislation and cannot by any 
reasonable or natural construction be held to apply to the 
act under consideration. It has been frequently held by this 
court that a law which is general and uniform throughout the 
state, and operates alike upon all persons or localities which 
come within the relations and circumstances provided for, is 
not objectionable to the constitution or wanting in uniformi- 
ty. (State v. Berka, 20 Neb., 375; Lancaster Co. v. Trimble, 
33 Id., 121.) The act in question is certainly uniform in its 
operation, and applicable alike to all counties in the state, 
and is in no sense a special law within the meaning of the 
constitution. 


“As a general rule, under the constitution the legislature is 
invested with authority to determine what purposes are mat- 
ters of public concern, so as to render taxation admissable. 
(Cooley, Taxation, 103). 


“There has been no reason suggested in the argument, and 
none occurs to us, for excluding agricultural and horticultural 
exhibitions from the list of public enterprises for which taxes 
may be imposed. It is provided by section 13 of the act that 
premiums shall be awarded for improvement of the soil, 
crops, tillage, manures, implements, stock, articles of domestic 
industry, and such other articles, productions, and improve- 
ments as they (the society) may deem proper, and best calcu- 
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lated to promote the agricultural and manufacturing interests 
of the county and state. Agricultural societies are not corpo- 
rations in the ordinary sense of the term, but rather agencies 
of the state created for the purpose of assisting in promoting 
our most important industry. Among the general purposes 
for which taxes are imposed, Adam Smith enumerates: 
1. Public works and institutions for fascilitating the com- 
merce of society. 2. Institutions for the education of youth. 
3. Institutions for the instruction of people of all ages. Doctor 
Wayland, in his work on the same subject, includes among 
the purposes for which public funds may be expended, ex- 
penses for maintaining education, which he classifies as com- 
mon and scientific. (See also Cooley on Taxation, 106 and 
107, and cases cited.) The purpose for which the money is 
appropriated is, when viewed in the light of authority, clear- 
ly one of public utility, and, therefore, permissable under the 
constitution.” State v. Robinson, 36 Neb. 401. 


August 14, 1944 
Mr. W. B. Sadilek, Acting County Attorney, Schuyler 


You state that the County Commissioners of your county have 
asked you to inquire whether or not they can donate county funds to 
the Colfax County Fair Association to repair damage caused by flood 
to the permanent buildings belonging to the Fair Association and 
situated upon leased land, which is used as a fair ground. 


In answering your inquiry, we are assuming that the Association 
referred to is one organized under section 2-201, Compiled Statutes of 
Nebraska for 1929. This section authorizes, in counties having less 
than 50,000 population, the levy of so much ‘of one-fourth mill as will 
raise $2,000.00 to be paid to the Treasurer of the managing Board of 
Directors of such agricultural fair for the purpose of paying premiums 
and for permanent improvement for such fair, and if the premiums 
and permanent improvements warrant it, this section also authorizes 
the levy of such part of an additional one-fourth mill as will produce 
an additional $2,000.00 or any part thereof. 


There is no authorization for paying out of general funds of the 
County any additional sum except where the agricultural society 
owns in fee simple, free from encumbrance, not less than 10 acres of 
land in which event if the finances of the County will admit, the 
County Board may appropriate and pay to such society a sum not ex- 
ceeding $100.00 for every 1,000 inhabitants in said County to be used 
in setting up the fair grounds, not exceeding in all, however, the sum 
of $1,000.00 as provided in Section 2-205, Compiled Statutes of 
Nebraska for 1929. 
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SOIL CONSERVATION 


November 20, 1943 


Mr. Elmer F. Witte, County Attorney 


We are in receipt of your recent letter in which you enclose a 
request from Turkey Creek Soil Conservation District, in which letter 
of the district is the following: 


“The supervisors of soil conservation districts in this area are 
contemplating the construction of two-wheeled trailers to rent 
to farmers for transportation of equipment, as rotary fresnos, 
cultipackers, etc., the equipment being the property of soil 
conservation districts and rented to cooperating farmers. 


“When such trailers are rented to cooperating farmers would 
the district supervisors be liable in case of an accident with 
the trailer while the cooperating farmer was pulling the 
trailer with his privately owned car or truck? Kindly advise.” 


The question of liability by reason of an agency relationship, or 
by reason of a joint enterprise, is a question which turns in most 
instances upon the particular facts and circumstances surrounding a 
particular incident, and the question as to when an agency exists, or 
does not exist, and when persons are engaged in a joint enterprise or 
not may turn on a very close question as to the determination of the 
particular facts of each case, and there being no complete definite 
statement of circumstances in the letter of the district, we cannot 
give an opinion except as to the general rules covering the situation. 


Under the circumstances, we believe that as you suggest in your 
letter the case of Snyder v. Russell, 140 Neb. 616, 1 N. W. (2nd) 125, 
comes very close to setting out the general rules that would govern 
the situation, as stated by the soil conservation district in its letter. 


It is our opinion that it would be doubtful for a claimant to 
establish an agency relationship between the farmer and the district 
under the rules laid down in the syllabus of Snyder v. Russell, especial- 
ly syllabus 3 and 6, which read as follows: 


“An automobile owner, not present and having no control of 
machine while being used otherwise than in furtherance of his 
business or undertaking by another, is not liable for damages 
caused by user’s negligence, in absence of statute imposing 
such liability. 


“In action for injuries caused by negligent operation of de- 
fendant’s automobile by another, plaintiff must show that 
driver was defendant’s agent, servant, or other employee and 
was operating or driving automobile in defendant’s service 
at time of accident in order to recover damages.” 


It is further our opinion that the situation, as set out in the 
letter, would be more apt to come under the situation of a “bailor” 
and “bailee”’, rather than the situation of “master” and “servant.” 


Syllabus 5 of the above case reads as follows: 
“An automobile owner, loaning automobile to another to use 
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for purposes personal to borrower, is neither “master” nor 
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principal”, but merely a “bailor”, and not chargeable in law 
with consequences of borrower’s negligence while pursuing 
his own ends in his own way.” 


It might be possible that a set of circumstances might arise which 
would establish a joint enterprise, but from the language of syllabus 
7 of said opinion, we believe that it would be difficult to establish 
such a set of facts. Syllabus 7 reads as follows: 


“In action for injuries to pedestrian, struck by defendant’s 
automobile while co-defendant was driving it on her way 
to defendant owner’s appartment to attend card party, where 
evidence showed that such party was not joint enterprise, 
that owner permitted driver to take automobile for her con- 
venience, that she acted independently of any suggestions or 
directions from owner and drove automobile over route and 
at speed she desired, and that she was not expected to be at 
apartment at any definite time, owner’s motion to dismiss 
action as to him because of plaintiff’s failure to prove driver’s 
agency for owner should have been sustained.” 


April 21, 1944 
Soil Conservation Committee 


In your recent letter you state: 


“The Nebraska State Soil Conservation Districts Law, Article 
19 of Chapter 2, 19837 Supplement to the Compiled Statutes 
of Nebraska, Section 2-1907 provides: 


“*The supervisors shall provide....for an annual 
audit of the accounts of receipts and disbursements.’ 


“Most of the soil conservation districts in Nebraska are now 
handling funds, accumulated from the renting of district 
equipment to landowners within the district. The State Law 
does not specify who is to audit these books, and we are 
wondering if this would be the responsibility of the State 
Auditor’s Office. If so, should each district request that an 
audit be made, or should this request come from the State 
Committee?” 


We have examined the appropriations made by the last session of 
the Legislature and we do not find in said appropriations to the State 
Auditor any sum to cover the expense of the Auditor in auditing each 
of the soil conservation districts in the state. From other inquiry, we 
have learned that the soil conservation districts obtain no money from 
state funds and that any funds that come into their hands as set out 
in your letter, are handled entirely by them and are not paid into the 
State Treasury and drawn on by state warrants, and in making our 
conclusions herein we have taken these matters into consideration. 


Section 84-304, Comp. St. Supp. 1941, reads in part as follows: 


“Tt shall be the duty of the auditor: First. To audit, adjust 
and settle all claims for services rendered or expenditures 
made for the benefit of the state: Provided, such services are 
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rendered or expenditures made by authority of law, except 
only such claims as may be expressly required by law to be 
audited and settled by other officers or persons; * * * Third. 
To audit, settle and adjust the accounts of all collectors of the 
state revenues and other holders of public money who are 
required by law to pay the same into the state treasury; * * * 
Eleventh. To examine books, accounts, vouchers, records and 
expenditures of all state officers, state bureaus, state boards, 
state commissioners, state library, and all societies and asso- 
ciations supported by the state * * *.” 


In construing the above section concerning the duties of the 
State Auditor, there appears language in the same.which might indi- 
cate that the State Auditor has the power and authority to audit soil 
conservation districts, but it is further our opinion that this section 
should not be construed to the effect that it is the legal duty of the 
State Auditor so to do. Especially so, due to the fact that as far as we 
can learn there was no appropriation made to the State Auditor to 
carry on such audits. 


It is further our opinion that under Section 2-1907, Comp. St. 
Supp. 1941. it is the duty of the supervisors of each district to make a 
request for and provide such audits and that the statute gives them 
rine to provide said audits through other persons than the State 

uditor. 


We are not unmindful of Section 2-1913, Comp. St. Supp. 1941, 
which provides that the State Treasurer create and establish the State 
Soil Conservation Fund, which section further provides: 


“The Auditor of Public Accounts, upon receipt of proper 
vouchers, approved by the State Soil Conservation Committee, 
shall issue his warrants on said funds; and the State Trea- 
surer shall countersign and pay from, but never in excess of 
the amounts of the credit of said fund.” 


However, it is our opinion that this section applies only to the 
State Soil Conservation Committee, which does receive or has received 
appropriations from state funds and does not apply to the separate 
soil conservation districts. 


It is our opinion as regards the State Soil Conservation Committee 
that because of the fact it does receive moneys from state funds, which 
moneys are paid into the State Treasurer, and paid out on state war- 
rants, that it is the duty of the State Auditor to audit the books of 
his committee. 


December 6, 1944 


Mr. E. G. Jones, Executive Secretary, Soil Conservation Committee 
State of Nebraska 


You have asked us for a construction of Section 2-1907, Comp. 
St. Supp. 1937, which is now Section 2-1519, Revised Statutes, 1943, 
saying: 


“ «The governing body of the district shall consist of five super- 
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visors elected or appointed as provided hereinabove... . 
The term of office of the elected supervisors shall be four 
years except that at the first election two supervisors shall be 
elected for a term of two years and two for four years.... 
The board of supervisors shall fill vacancies of elected super- 
visors to act until the next regular election.’ ” 


“The State Soil Conservation Committee has proceeded on the 
assumption that it was the intent of the Legislature to stagger 
the terms of office of supervisors so that no more than two 
new supervisors would be on the board at one time. That is, 
after the first election, every two years an election would be 
held at which the landowners would elect two supervisors 
who would hold office for four years. 


“When a vacancy has occurred, by death or resignation of a 
supervisor, this vacancy has been filled by the local board of 
supervisors, and the incumbent has held office until the term 
of the previous incumbent would have expired. For instance, 
if a supervisor were elected for four years, resigned in one 
year, his successor was appointed by the local board to hold 
office for three years, or for the unexpired term; and, in that 
manner, his term expires at the same time as the remaining 
supervisor who had previously been elected for four years. 
Since elections are held every two years, an election for two 
supervisors has been held in the meantime.” 


We are inclined to believe that the appointive power in a case 
of vancancy may be exercised only until the next regular election, at 
which time a supervisor must be elected to serve out the unexpired 
term caused by the vacancy. 


This contruction would follow the statutory provisions so far as 
they are expressed. We think it is generally law in Nebraska that 
where a special statute provides for the method of filling a certain 
specific office, this controls so far as it expresses the intention of the 
legislature. If there be no provision for filling vacancies in the law 
creating the office, then the general provisions applying to all elective 
offices not covered by special constitutional provisions would be 
applicable. 


We think the provisions of this special act should, of course, be 
considered in connection with the provisions of Ch. 32, Art. 16 Revised 
Statutes, 1943, which cover vacancies generally. If the special law 
did not specifically provide that the Board of Supervisors fill vacancies 
of elected supervisors to act until the next regular election, we might 
be inclined to limit the appointive power to vacancies occurring more 
than thirty days prior to the general election. (See Sec. 32-1606, 
Revised Statutes, 1943) Likewise, if the special act contained a pro- 
vision comparable to that contained in Art. V, Sec. 21 of the Constitu- 
tion relating to appointments to fill vacancies in the judiciary, where 
it is expressly stated that the appointment by the Governor shall be 
for “the unexpired term”, then our conclusion might be different. 


The following cases, while not directly in point, since they do not 
deal with the specific statute which we are considering, and were 
decided before Art. V, Sec. 21 of the Constitution was adopted in 1920, 
support the reasoning and the conclusions above expressed—State v. 
Furse, 89 Neb. 652, and State v. Coleman, 91 Neb. 167. 
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ASSISTANCE 


BLIND ASSISTANCE 


September 4. 1943 
Board of Control 


In your recent letter you ask: 1. Is the Board of Control a 
Nebraska state agency for the blind, as delineated in the Compiled 
Statutes of Nebraska for 1929, and 2. May the State of Nebraska, 
through the Board of Control, receive federal money to help carry out 
the provisions of the statutes, all as outlined in Sections 83-310 to 
83-319. 


The sections of the statute creating the Board of Control are found 
in Chapter 83, Article 1 of the Compiled Statutes of Nebraska for 1929. 
Section 83-109, Compiled Statutes of Nebraska for 1929, states that the 
Board of Control has control of and supervision of the School for the 
Blind. The purposes of the School for the Blind which include voca- 
tional training are set out in Section 83-301, Compiled Statutes Sup- 
plement, 1941. 


In answer to your first question, it is our opinion that the Board of 
Control is a Nebraska state agency for the blind. 


In answer to your second question, Section 83-318, Compiled 
Statutes of Nebraska for 1929 and Section 83-319, Compiled Statutes 
of Nebraska for 1929, deal with the raising of funds for the blind and 
the disposition of said funds. These sections are as follows: 


“The superintendent of the institution for the blind at Nebras- 
ka City and the executive board of the Nebraska association of 
workers for the blind shall form an advisory board for carry- 
ing out the purposes of this act. Said board shall act in co- 
operation with the board of commissioners of state institutions. 
All state appropriations and funds contributed to the relief 
fund provided in this act shall be expended only under the 
authority and supervision of said board of commissioners of 
state institutions. 


“The advisory board described in the preceding section, may 
solicit and receive contributions either for immediate use or 
endowment of the relief fund, giving receipts therefor. All 
such funds when received shall be deposited or invested 
under authority of the board of commissioners of state insti- 
tutions and held subject to its order.” 


From the above, it is our opinion that the Board of Control could 
receive federal funds to carry out the provisions of our statutes con- 
cerning the blind but we wish to call your attention specifically to the 
last provision in both of these sections which we believe explicitly 
state that all appropriations and all funds contributed to the relief fund 
for the blind shall be expended, deposited or invested only under the 
authority and supervision of the Board of Control. 


on 


CHILD WELFARE 
August 16, 1943 


Mr. Neil C. Vandemoer, Director of Assistance 


You ask us whether the proviso near the end of the section in 
Sec. 43-208, Comp. St. 1929, which states “no such order shall be 
effective for more than six months, unless renewed by the court at or 
after the expiration of that period” refers to the order made by the 
court under such section, committing the child to custodial care, or 
whether it refers to the order which the court may enter, fixing the 
amount to be paid for the care of such child under certain circum- 
stances. 


The order last referred to, to-wit, the order providing for payments 
to be made, is contained in a separate sentence from the general 
provision for an order committing the child to custodial care and there- 
fore it would seem to us that it could only apply to the order mentioned 
in the sentence in which it occurs. 


Further than this, it would seem an absurd and impractical con- 
truction to require all orders of committment to be reviewed every 
six months, whereas good reasons might exist for a reexamination of 
the financial conditions surrounding the family where payments had 
been ordered and in such wise the court might exercise a proper 
supervisory control over the situation by an inquiry into the same 
every six months. 


COUNTY AND STATE 
September 18, 1943 
Mr. Neil C. Vandemoer, Director of Assistance 


You call our attention to the fact that Section 68-258 (e), C. S. 
Supp. 1941 provides that no person shall be eligible to receive old age 
assistance who has relatives legally liable under Section 68-102, C. S. 
1929. This latter section is contained in that portion of the law relative 
to general relief. 


While it is true that by the provisions of Section 68-267, C. S. Supp. 
1941, recovery from relatives of sufficient ability to pay where pay- 
ments have been made under the old age assistance act is limited to 
certain classes of relatives and does not coincide with the relatives 
named in Section 68-102, C. S. 1929, still, we cannot see that the two 
sections are so inconsistent that they cannot both be given effect. 
In fact, if Sections 68-102, C. S. 1929 is properly applied in determin- 
ing the eligibility of an application for assistance, there would be no 
occasion to invoke the provisions of Section 68-267, C. S. Supp. 1941. 


Neither does the grammatical construction of Section 68-238 (e), 
Supp. 1941, contained in the memorandum submitted with your letter, 
appeal to us. 


See 


_ It is our understanding of the law that so far from being control- 
ling, punctuation is often disregarded when an absurd or impractical 
construction would result from giving it full force and effect. 


The problem is always to discover the intent of the legislature, 
and the clearly expressed intent, as we view it, is to make those and 
those only eligible for old age assistance who might qualify under 
Section 68-102, C. S. 1929. As we view it, the section in question names 
the relatives who shall be called upon and the order in which they may 
be called upon to furnish support, and we see no reason to differen- 
tiate between their treatment by reason of the punctuation of the 
section. 


November 10, 1943 


Mr. Burr R. Davis, County Attorney, Wayne 


In your recent letter you make the following statement of a situa- 
tion existing in your county and ask us for an opinion thereon: 


“We, here in Wayne County, have two homes for aged people, 
privately owned, who have been receiving Old Age Pension- 
ers from other counties, many of whom are slightly mentally 
unbalanced and do not come here of their own motion. It has 
been the contention of one County in this locality that any 
one of their prisoners, living here in Wayne County, for a 
period longer than a year, would establish residence in this 
County. The thought has occurred to the County Commission- 
ers that in the event that they were able to establish resi- 
dence, then the burial expense and extra ordinary expense 
might have to be paid by Wayne County from their relief 
fund.” 


Section 68-281, Comp. St. 1941, states that old age assistance when 
granted shall be paid by the county board of the county wherein the 
recipient has his legal settlement and goes on to define what a legal 
settlement for the purpose of this act shall be, which section is as 
follows: 


“Old age assistance, when granted, shall be paid by the 
county board of the county wherein the recipient has his 
legal settlement, or if he has no legal settlement in any 
county in this state, then in the county where he resides until 
legal settlement in some county is acquired, and thereafter 
by that county during the continuance of such settlement. 
For the purpose of this Act, a legal settlement shall be ac- 
quired after one year’s residence in a given county of the 
state. Upon acquiring a new legal settlement he shall re- 
ceive the monthly installments of his assistance from the 
county thereof in accordance with conditions therein, and 
payments from the county of his former settlement shall 
cease. If he removes from and resides continuously outside 
this state for one year, his assistance certificate shall be can- 
celled.” 
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We find one exemption which stops the running of the one year 
period as far as establishing residence under the act is concerned and 
that exemption is covered by Section 68-115, Comp. St. Supp. 1941, 
which in part reads: 


“The time during which a person has been an inmate of any 
public or private charitable or penal institution, and each 
month during which he has received relief from private 
charity or the poor fund of any county shall be excluded in 
determining the time of residence hereunder.” 


We do not believe that the privately owned and operated nursing 
homes that you mention in your letter come within the exemption of 
the statute. 


It is our opinion that a legal settlement would be established by 
old age pensioners coming into your county in the same manner 
whether or not that old age pensioner resided in one of the nursing 
homes that you mention in your letter or whether he resided in some 
other rooming house, rented house, or other place of abode, the same 
as any other person. 


It is our opinion that a pensioner moving from one county to 
another may establish a legal residence after one year’s residence in 
the county into which he moves and that the act requires his pres- 
ence in that county only for the period of one year providing it is his 
intention to make the county into which he moves his residence. 


However, we do not believe it was the intention of the Legislature 
that any old age pensioner moving to and staying in a county other 
than the original county where he has established his legal settlement 
for a period of a year arbitrarily makes the second county his legal 
settlement wherein he had no intention so to do and intended to still 
maintain the place of his original legal settlement as his legal settle- 
ment. In other words, it is our opinion that legal settlement or resi- 
dence under this act would be established in the same manner as the 
establishing of a legal settlement or residence for any other purpose, 
and in determining whether or not a pensioner had established a new 
legal residence you should take into consideration his intention, mental 
ability, and other matters which go to make up the establishment of a 
legal residence. It is, however, our opinion if the pensioner moves 
into a new county with the intention of making that new county his 
legal settlement that the pensioner need only dwell in the county into 
which he moves for the period of one year. 


Section 68-266, Comp. St. Supp. 1941, provides that upon the death 
of any person receiving old age assistance such reasonable funeral and 
burial expenses shall be paid out of the treasury of the county in which 
he or she has legal settlement by the county board of that county. 
It is our opinion that the legal settlement mentioned in this section 
of the statute should be determined in the same manner as we have 
ae for the determination of the legal settlement under Section 

8-281. 
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June 14, 1944 


Mr. Neil C. Vandemoer, Director of Assistance, Board of Control 


You say: 


“County boards sometimes advance money from the general 
county relief funds (under Article 1 of chapter 68) to pay for 
medical and hospital care in emergency cases for persons who 
are receiving Old Age Assistance. Since under the OLD AGE 
ASSISTANCE STATUTE the amount of the assistance grant 
is determined according to ‘need’, the question arises as to 
whether repayments to the county can be properly considered 
as a ‘need’ so as to permit inclusion of an amount in subse- 
quent assistance payments for repayment to the county.” 


The emergency relief afforded by the county under Art. 1 of Ch. 
68 of the Comp. St. is a part of the relief provided for paupers within 
the county. It occurs to us that when the same has been extended 
there is no way in which the county may be reimbursed therefor out 
of the Old Age Assistance Fund even though the pauper might sub- 
sequently receive an old age assistance grant. In order that such 
amount be repaid to the county out of Old Age Assistance monies, we 
would be of the opinion that an express statute would be necessary 
authorizing the same. 


July 14, 1944 
Mr. W. O. Baldwin, County Attorney, Hebron 


You ask: 


‘Does anyone, and if so, who, have any authority to waive or 
forgive interest from date of allowance on claims allowed 
against decedent’s estates for money paid decedent during 
lifetime for Old Age Assistance?” 


The provision for filing claims to which you refer is contained in 
Section 68-268, Comp. St. Supp. 1941. 


We would refer you to Subdivision 1 of Section 68-270, Comp. St. 
Supp. 1941, which is as follows: 


“The board shall satisfy and release the claims accruing under 
the provisions of Sec. 66-268, C. S. Supp., 1939, as amended by 
section 1, legislative bill No. 89, fifty-fifth session, Nebraska 
state legislature, 1941, when fully paid, or when compromised 
and settled, or when the estate has been probated and the 
proceeds allowable have been applied on such claims, or 
when recovery of the claim is not probable.” 


We take it that the claim referred to in these sections may either 
be adjusted outside of court or proved as a general claim against the 
estate of a decedent. In such matters, the county board acts within 
a sound, legal discretion. We assume that the claim would draw 
interest, and only draw interest, in cases where other general claim 
would draw interest. 
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It would also seem_to us that there would be no reason to abate 
any interest which might have accrued where the estate is probated 
and the claim filed therein, since if there is not enough money to pay 
the general claims this matter is automatically taken care of. 


It also appears to us that the county board in filing the claim 
might, if deemed proper under their legal discretion and a sound 
reason existed therefor, consent and agree by way of compromise and 
settlement that the claim might be allowed with a stipulation that no 
interest should accrue thereon. 


BANKS AND BANKING 
BANKS 


July 6, 1943 
Hon. Wade R. Martin, Director of Banking 


Some time ago you asked us for our opinion as to the right of a 
state bank to establish facilities at Army camps and posts for the 
service of Army personnel. The matter was deferred until such time 
as it was possible to ascertain what the attitude of the federal authori- 
ties was as to national banks under similar circumstances. 


We have before us a letter directed to you by the Vice President 
and General Counsel of the Federal Reserve Bank of Kansas City, 
in which he states: 


“ 


So far as we know, Congress has never passed an 
act which would authorize a State bank or a national bank 
to establish a branch in a State where branch banking is 
prohibited . 


He then goes on to outline the limited banking facilities which 
have been established in some cases at Army camps. It is to be noted 
that these facilities include the paying of checks and the receiving 
of deposits. 


Section 8-1,118, Compiled Statutes of Nebraska for 1929, is as 
follows: 


“No bank shall maintain any branch bank, receive deposits or 
pay checks, except over the counter of and in its own banking 
house. Provided, that nothing in this section shall prohibit 
ordinary clearing house transactions between banks.” 


It is to be observed that not only is branch banking forbidden but 
also the receiving of deposits or the paying of checks except over the 
counter and in the banking house of the state bank. 


In view of the above, it would not seem to be possible under our 
state law for a state bank to afford facilities for. paying checks or 
receiving deposits at Army camps or federal reservations. Neither 
would it seem, according to the statement of the Vice President and 
General Counsel of the Federal Reserve Bank of Kansas City, that 
this would be authorized as to national banks although the latter 
matter is one on which we may express no opinion. 
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July 13, 1943 


Hon. Robert M. Armstrong 
State Tax Commissioner 


Under date of June 28 you ask our opinion as to the assessment of 
tangible personal property of state banks. 


We are of opinion that tangible personal property owned by a 
state bank and employed by it in its business, such, for example, as 
furniture and fixtures, should not be seperately assessed nor should 
any deduction be made on account of it from the value of the shares 
of stock of the bank computed under section 77-702, Comp. St. 1929, 
as amended by L.B. 280, passed at the 1943 Legislative session. 


However, as to tangible personal property acquired by the bank 
through pledge or by reason of the enforcement of a lien, we are of 
opinion that such property should seperately be assessed and that 
when this is done, deduction may be made from the valuation of the 
capital stock of the bank as provided for in said section. 


September 3, 1943 


Mr. Everett L. Randall, President 
Board of Education of State Normal Schools 


You inquire as to whether or not banks in this state, both state 
banks and national banks, have legal authority to deposit assets of 
eae banks to secure deposits of State Normal Schools in excess of 

5,000.00. 


Section 77-2601, Compiled Statutes Supplement, 1941, authorizes 
the deposit of assets as security “In all cases in which public moneys, 
or other funds belonging to the United States or an agency of the 
United States or to the State of Nebraska, or to any county, school 
district, municipal university in cities of the metropolitan class, city 
or municipality thereof, have been deposited ...” In Bliss v. Path- 
finder Irrigation District, 122 Neb. 203, 240 N. W. 291, it was held that 
a state bank was without authority to pledge any of its assets to 
secure deposit of funds, except in those instances expressly set forth 
in the above-quoted section. 


It will be noted that deposits by State Normal Schools are not 
expressly mentioned in the above-quoted section and such deposits 
are therefore not included unless funds of the State Normal Schools 
are “funds belonging to the State of Nebraska”. State Normal Schools 
are financed primarily through state taxes and a loss of any of the 
State Normal School funds is a direct financial loss to the State of 
Nebraska. We are therefore of the opinion that the funds of State 
Normal Schools are “funds belonging to the State of Nebraska” 
within the meaning of Section 77-2601. (See U. S. v. Walter, 236 U. 
S. 15, 44 Sup. Ct. 10, 68 L. Ed. 137). 


By the provisions of Title 12, paragraph 90, U.S.C.A., national 
banks are authorized to give security for the safe-keeping and prompt 
payment of public money deposited, of the same kind as is authorized 
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by the law of the state in which such bank is located in the case of 
other banking institutions in the state. Therefore, what we have 
said with reference to state banks is also applicable to national banks 
within the state. 


You further inquire as to the form of the depository agreement— 
would it be similar to the depository agreements made on behalf of 
counties or cities of this state? Your question is rather difficult to 
answer unless we are presented with a specific form for examination. 
However, the conditions of the agreement would be the same as the 
conditions required when deposits are made by counties or cities of 
this state. 


BUILDING AND LOAN ASSOCIATIONS 
March 16, 1943 


Honorable Wade R. Martin 
Director 
Department of Banking 


Answering yours of March 12, with reference to the proposal of 
the Columbus Building and Loan Association to acquire F.H.A. mort- 
gages for the benefit of the Association, we beg to acknowledge not 
only receipt of said letter but also of the enclosed letter of Otto F. 
Walter, attorney for the Building and Loan Association, in which he 
sets up the proposed method of operation. In this enclosed letter, 
Mr. Walter says: 


“It seems to me that the Association should be able to take 
over any of these securities wherein the original mortgagor 
is willing to cooperate. I would suggest that the mortgagor 
sign a regular loan application in which he applies for a 
loan for the face of the principal due on the mortgage. In 
this application he would agree to pledge his stock and also 
agree to be bound by the terms of the original note and mort- 
gage in ail respects as if the Association were the original 
payee and mortgagee. 


“T would suggest that they have the borrower issue an 
instrument in lieu of a new note in which he agrees that in 
consideration of the payment by the Association of the sum 
3) A RE erie for acquisition of said note and mortgage 
that he further agrees to be bound to the Association for the 
payment of the same upon the same terms and conditions as 
set out therein and as if the Association were the original 
payee and mortgagee therein. Installment stock would be 
issued as in the case of an ordinary loan. All other papers 
would follow the course of an ordinary loan. 


“As I view the transaction it is the same as if the Association 
were making a new loan, except that instead of executing 
new papers and using the money to pay off the old loan they 
are using the funds borrowed to acquire the old loan, and the 
borrower is issued a contract agreeing to be bound by the 
terms of the loan purchased, and is also pledging his stock 
in the Association as contemplated by Statute.” 
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The general power of a building and loan association to make 
loans is dealt with in Section 8-302, Comp. St. Supp. 1941. We assume 
that the proposed loans will conform to these charter powers, that is, 
(1) that the moneys loaned will be moneys derived from the sale of 
stock, or income or profit from investments based on the capital of 
the association, (2) that the proposed F.H.A. loans will be such in 
their terms as are authorized under the charter, constitution or by-laws 
of the association as to amount, rate of interest, and such other matters 
as are provided for therein. Secondly, we would call attention to 
the following provisions of Section 8-309, Comp. St. Supp. 1941, to-wit: 


“No loan shall be made by such association except to its own 
members, nor shall any loan be made to any member for 
any sum in excess of the par value of his stock. The borrow- 
wer shall pledge to the association as security for the loan, 
shares of a maturity value equal to the principal of the loan, 
and ample real estate security unencumbered except by 
prior liens held by such association. * * * ” 


Since it is proposed to have the mortgagor become a member of 
the Association and execute a note the same as any other member of 
the Association, we would see no difficulty except as to the provision 
for real estate security. 


It occurs to us that the security tendered should not only be a first 
lien, but should conform with the provisions of the note, which, in 
turn, of course, should comply with the charter, constitution and by- 
laws of the Association. It would not do to have a mortgage out- 
standing to secure a note which did not comply with the terms of the 
note, particularly as to date for required payments, amount of same, 
etc. 


It is quite probable that if there were differences, the mortgagor 
might by further contract bind himself to comply with the terms of 
the new note given by him to the Building and Loan Association and 
waive terms and conditions in the F.H.A. mortgage, which might not 
conform to his contract with the Building and Loan Association, as 
evidenced by his application, pledge of shares of stock and note. 


However, if this is done, it seems to us that it would be quite as 
simple for the mortgagor to pay off the F.H.A. mortgage and take out 
a new mortgage with the Building and Loan Association and that 
there would be nothing gained thereby except to do in a complicated 
way that which might otherwise be done in a relatively simple way. 


November 18, 1943 


Honorable Wade R. Martin 
Director of Banking 


You state that a certain building and loan association has been 
proceeding with voluntary liquidation for some years, which liquida- 
tion has now been completed, all of the assets of the association being 
converted into cash and distributed to the shareholders. You state, 
however, that some of the shareholders cannot now be located and 
consequently there is on hand in a special account some $2,000.00 
belonging to such unknown persons. You ask our opinion as to how 
to dispose of this fund. 
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We are unable to find any statutory provision governing the 
disposition of unclaimed funds of this nature. We believe, however, 
that a court of equity would have jurisdiction over the matter and 
have authority to declare such funds forfeitures, and, therefore, the 
property of the common school fund. 


We, therefore, suggest that this fund be paid to the clerk of the 
district court accompanied by a petition setting forth all of the facts 
concerning the fund and asking that the same be declared forfeited 
and delivered to the common school fund. The court would un- 
doubtedly direct that some notice be given by publication and permit 
any person who could prove an interest in the fund to secure an order 
directing payment to them of such interest. 


Before taking this step, however, it might be advisable for you to 
publish notice in the local paper setting forth the names of those 
entitled to any of this money and perhaps friends and relatives of 
such persons would aid in locating them. 


We might further suggest that this is a matter which should be 
called to the attention of the legislature and some legislation enacted 
which would provide a simple method for the disposition of funds of 
this nature. 


LOAN COMPANIES 


July 1, 1943 
Honorable Wade R. Martin 
Director 
Department of Banking 


You say: 


“L. B. 176 which was recently passed by the Legislature, 
provides in Section 3 thereof, that loan companies may con- 
tract and receive charges at a rate not exceeding thirty-six 
percent per annum on that part of the unpaid principal 
balance on any loan not in excess of $150, thirty per cent per 
annum on that part of the principal balance on any loan in 
excess of $150 and not in excess of $300.00 and nine per- 
cent per annum on any remainder of such unpaid principal 
balance. The bill also provides for the computation of such 
charges to be made and collected only as a percentage per 
month of the unpaid principal balance upon the actual number 
of days elapsed considering each month to be a period of 
thirty consecutive days and that the rate for each day shall 
be 1/30 of the monthly rate. 


“The language of the bill is not entirely clear to determine 
whether or not the word ‘per annum’ would be construed to 
be twelve months at thirty days to the month or 360 days or 
whether it would be a period of 365 days. 


“It would appear as though it was the intent of the Legisla- 
ture to permit the computation of charges upon the monthly 
basis of 1/12 the annual rate set out in the bill. 
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“We would like to have your opinion as to whether or not it 
would be within the provisions of the act to permit such 
loan companies to charge and compute the charges upon the 
basis of three percent per month on that part of the unpaid 
principal balance on any loan not in excess of $150, 24% per- 
cent per month on that part of the principal balance on any 
loan in excess of $150 and not in excess of $300 and % of 1% 
per month on any remainder of such unpaid principal bal- 
ance.” 


The identical question which you present was considered in 
Dickey v. Bank of Clarksdale, 184 So. 314, wherein the court held: 


“Collection of interest of $121.67 on note for $1,500 for one 
year providing for payment of interest at eight per cent, 
which was computed by calculating the year as 360 days plus 
5 days, did not render transaction usurious, notwithstanding 
that interest for calendar year, strictly speaking, would have 
been $120, since ‘year’ within usury statute is 360 days, 
especially in view of failure of Legislature to make change in 
usury statutes which would expressly abrogate such interpre- 
tation of phrase ‘per annum’ therein which had prevailed for 
approximately 100 years.” 


It has been the universal practice among banks and other lending 
agencies in the State of Nebraska, in making loans for a lesser period 
than one year, to compute the interest upon the basis of a thirty-day 
month, even where the interest charges are at the maximum rate. Our 
Supreme Court has never ruled in the matter, but we are impressed 
with the reasoning in the Mississippi case, supra. Further, Legislative © 
Bill No. 176 seems to expressly define “per annum,” as used in said bill, 
to consist of 360 days. Section 3 sets forth the maximum charges 
which may be made and then provides: 


“* * * For the purpose of computing charges, whether at the 
maximum rate or less, a month shall be any period of thirty 
consecutive days and the rate of charge for each day shall 
be one-thirtieth of the monthly rate. * * *” 


For the reasons herein set forth, we are of the opinion that a 
loan company operating under the provisions of Legislative Bill No. 
176 may make the maximum “per annum” charges provided for in 
said Act for a period of 360 days. 


July 13, 1943 


Honorable Wade R. Martin 
Director of Banking 


You ask our opinion as to whether or not the charges must be 
stated as a per cent per annum or a per cent per month under 
Legislative Bills No. 43, No. 176 and No. 296. 


We will attempt to analyze each of these bills with reference to 
the requirements set forth therein governing the statement of the 
rate of charge which is being made. 


L. B. No. 43, in Subdivision (a) of Section 4, fixes the maximum 
rate which may be charged as follows: 
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“« * * * charges at a rate not exceeding eighteen per cent 
per annum on that part of the unpaid principal balance not 
in excess of one thousand dollars and not exceeding twelve 
per cent per annum in excess of one thousand dollars, com- 
puted as simple interest on the unpaid balances of the princi- 
pal amount * * *” 


Later, in Subdivision (d), it is stated: 


“At the time the loan is made, charges may be compuied as 
as a percentage per month of unpaid principal balances 
for the number of days elapsed on the assumption that the 
unpaid principal balance will be reduced, as provided in the 
loan contract, and such charges may be included in the sche- 
duled installments: Provided, that if the loan is prepaid in 
whole or in part unearned charges shall be refunded or 
credited to the borrower in full, but such refund need not be 
made until final payment of the loan contract. Such refund 
shall be in such an amount that the amount of charges actual- 
ly retained by the bank shall not exceed the equivalent of 
of the monthly percentage agreed for due performance com- 
puted on actual principal unpaid balances for the number of 
days actually elapsed, except that the charges retained by 
the bank may be increased to the extent that delinquency 
charges are computed on earned charges in accordance with 
the next succeeding sentence. Delinquency charges on any 
scheduled installment or portion thereof if contracted for may 
be taken at the monthly percentage agreed for due perform- 
ance for the number of days delinquent and may be computed 
on the full amount of the delinquency including earned 
charges. For the purpose of this act, payment seven days or 
less prior to date of maturity shall not be deemed prepayment, 
and payment seven days or less after maturity shall not sub- 
ject the borrower to additional interest.” 


L. B. No. 176 fixes the maximum charges in Section 3 as follows: 


“Every licensee hereunder may make loans, not exceeding 
one thousand dollars in principal amount, and may contract 
for and receive thereon charges at a rate not exceeding 
thirty-six per cent per annum on that part of the unpaid 
principal balance on any loan not in excess of one hundred 
fifty dollars, thirty per cent per annum on that part of the 
principal balance on any loan in excess of one hundred fifty 
dollars and not in excess of three hundred dollars and nine 
per cent per annum on any remainder of such unpaid principal 
balance. * * *Such charges shall (1) be computed and paid 
only as a percentage per month of the unpaid principal balance 
or portions thereof, (2) be so expressed in every obligation 
signed by the borrower and (3) be computed on the basis of 
the number of days actually elapsed. For the purpose of 
computing charges, whether at the maximum rate or less, 
a month shall be any period of thirty consecutive days and the 
rate of charge for each day shall be one-thirtieth of the 
monthly rate. * * *” 


In Section 5 of said act, in enumerating the contents of the state- 
ment to be given the borrower, Subdivision 3 states: “The agreed 
rate of charge.” 
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L. B. No. 296, in Section 1, fixes the maximum rate of charge as 
follows: 


“Any industrial loan and investment company may contract 
and receive on any loan charges including interest at graduat- 
ed rates not exceeding thirty-six per cent per annum on that 
part of the unpaid principal balance on any loan not in 
excess of fifty dollars; not exceeding eighteen per cent per 
annum on that part of the unpaid principal balance on any 
loan in excess of fifty dollars and not in excess of five hundred 
fifty dollars; not exceeding nine per cent per annum on that 
part of the unpaid principal balance on any loan in excess of 
five hundred fifty dollars and not in excess of five thousand 
dollars; Provided, that such graduated rates shall be com- 
puted strictly as simple interest on the unpaid principal bal- 
ance for the time actually outstanding.” 


Section 6 of said act provides: 


“All charges based upon due performance of the loan con- 
tract and computed as provided in section 1 of this act may be 
included in the amount of any installment scheduled to be 
repaid by the borrower; Provided, however, that the borrow- 
er may prepay the loan, in whole or in part, at any time 
and in case of such prepayment, whether in cash, extension, 
renewal or otherwise, the full unearned portion of the pre- 
computed charges shall be cancelled in such an amount that 
the charges paid by the borrower will not exceed the rates 
contracted for applied to the unpaid principal balance for the 
time actually outstanding, except that the charges retained 
may be increased to the extent that delinquency charges are 
computed in accordance with the monthly percentage agreed 
rate, either on a prepaid loan or a loan paid at maturity or 
after maturity. Payment of any installment seven days or 
less prior to the date of maturity shall not be deemed prepay- 
ment and payment of any installment seven days or less 
after maturity shall not subject the borrower to additional 
interest.” 


Section 9 requires that a statement of the loan be given to the 
borrower and provides as follows: 


“A statement in writing shall be delivered to the borrower, at 
the time the loan is made, showing in clear and distinct terms 
the amount and date of the loan, the schedule of payments 
agreed to, the nature of the security, if any, and the rate of 
charge computed as provided in section 1 of this act.” 


It will be noted that in none of these three acts is there any 
requirement that either the loan or the statement to be given the 
borrower set forth the rate of charge as a per cent per annum. Each 
of these bills provides that the charges be computed as a percentage 
per month and in L. B. No. 176 it is expressly provided that such 
te as shall “be so expressed in every obligation signed by the 

orrower.” 


The requirement that the charges do not exceed a certain per 
cent per annum, as set forth in each of said bills, seems to merely 
fix a maximum charge that may be made upon the loan, and in none 
of these bills is the requirement made, either directly or through 
inference, that the charge must be stated in the note or statement as 
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a per cent per annum, We, therefore, reach the conclusion that 
companies operating under the provisions of L. B. No. 43 may state 
their charges in the note, either as a per cent per month or a per cent 
per annum; companies operating under L. B. No. 296 may also state 
their charges, both in the note and statement, either as a per cent per 
month or a per cent per annum; and that companies operating under 
L. B. No. 176 must state their charges in the note and statement as 
a per cent per month. 


July 16, 1943 


Honorabie Wade R. Martin 
Director of Banking 


You ask our opinion as to whether or not industrial loan and 
investment companies may obtain a license and operate under the 
provisions of Art. 1, Chapter 45, Comp. St. Supp. 1941, as amended 
by Legislative Bill No. 176, Fifty-sixth Session of the Nebraska State 
Legislature, commonly known as the small loan law, or whether the 
charges which they may make are determined by Legislative Bill No. 
296, Fifty-sixth Session of the Nebraska State Legislature. 


Prior to the enactment of Legislative Bill No. 296, the industrial 
loan and investment company law contained no provision regulating 
the rate of interest to be charged by such companies and they were 
therefore limited by the general usury law unless licensed as a small 
loan company. Legislative Bill No. 296 provides a schedule of charges 
which may be made by the industrial loan and investment companies 
which is in excess of the general usury rate but different from the 
schedule of rates allowed companies operating under the small loan 
law. 


The small loan act in Section 45-131, Comp. St. Supp. 1941, in 
referring to the word “person”, as used in stating who may secure 
a license under said law, defines that same as follows: 


“* * * individuals, copartnerships, associations, banks, trust 
companies, saving banks, building and loan associations, 
trust, corporations and all other legal entities. * * * ” 


The Industrial Loan and Investment Company’s Act, Section 
8-906, Comp. St. Supp. 1941, sets forth the powers of such companies 
as follows: 


“Corporations organized or licensed under this act shall have 
all of the powers conferred by the laws of this state upon 
general corporations, except as by this act specifically limited 
and in addition the powers by this act specifically conferred 
upon industrial loan and investment companies.” 


It would seem, therefore, that the powers delegated to industrial 
loan and investment companies are broad enough to authorize them 
to secure a license under the small loan act. However, Section 45-150, 
Comp. St. Supp. 1941, provides: 


“No licensee shall conduct the business of making loans under 
this act within any office, room or place of business in which 
any other business is solicited or engaged in, or in association 
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or conjunction therewith, except as may be authorized in 
writing by the director of banking for the department upon 
his finding that the character of such other business is such 
that the granting of such authority would not facilitate eva- 
sions of this act or of the rules and regulations lawfully made 
hereunder: Provided, that banks, trust companies, cooperative 
credit associations, savings banks and building and loan 
associations, as to members on the mutual plan, may become 
licensees hereunder and make loans upon the terms and 
security prescribed in this act, from their usual place of 
business.” 


This section, therefore, prohibits the industrial loan and invest- 
ment companies from operating a small loan business unless the same 
is authorized by the director of banking “upon his finding that the 
character of such other business is such that the grantinng of such 
authority would not facilitate evasions of this act or of the rules and 
regulations lawfully made hereunder.” 


It is true that L. B. No. 296, as originally introduced, contained a 
provision which would have expressly authorized industrial loan and 
investment companies to secure a license as a small loan company, 
but this provision was stricken from said act by amendment. This 
might indicate that the Legislature intended that such companies 
should not be licensed as a small loan company, but we believe we are 
bound by the clear unambiguous provisions of the law and must hold 
that if the director of banking makes his finding, as provided by 
Section 45-150, he may then approve the issuance of such license. Since 
the licenses have been issued for the year ending March 1, 1944, to 
most of these companies they would be permitted to operate under 
said license for the balance of the year. If, however, the director 
should find at that time the operation of the two businesses would 
facilitate evasions of the small loan act or the rules and regulations 
lawfully made thereunder, he would be required to deny a renewal 
of such license. 


INTEREST 
March 23, 1943 


Honorable H. G. Greenamyre, 
Senate Chamber 


To answer your inquiry of March 19 wherein you ask as to the 
rates of interest which a State Bank may charge without regard to 
the provisions of the present small loan laws. 


This involves the contruction of Section 45-102, Comp. St. Supp. 
1941, which is as follows: 


“Interest upon the loan or forbearance of money, goods, or 
things in action shall be at the rate of six dollars per year 
upon one hundred dollars, unless a greater rate, not exceeding 
nine per cent per annum, be contracted for by the parties: 
Provided, the limitations on the rate of interest herein fixed, 
shall not apply to loans made by. licensed moneylenders that 
operate under the provisions of legislative bill No. 282, fifty- 
fifth session, Nebraska state legislature, 1941.” 
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It will be observed from the above that exclusive of those operat- 
ing under the small loan laws the maximum rate of interest which 
may be contracted for is not to exceed nine per cent per annum. 
Inasmuch as no provision is made for allowing interest upon interest, 
we must assume that the statute means simple interest, that is, interest 
upon the principal only. 


You say: 


“Assume that I call at the Lincoln State Bank, a state bank, 
and am desirous of borrowing $1000.00. The banker charges 
me 9% interest and deducts it in advance and upon the 
execution of the papers delivers to me $910.00. He makes the 
note payable in nine monthly payments of $100.00 each with 
the last payment being $110.00. Has this bank in any way 
violated the above section of the statute or any other sections 
of the statute? (Assuming of course that you are not con- 
struing this question against the present small loan laws). 
Would the condition be changed if the payments were quarter- 
ly, semi-annually, or any other way? 


“Assume that the same loan is made but that the interest is 
not deducted in advance but that upon each payment the 
interest is figured to the time of payment upon each payment 
being made and the amount of interest to each of the payments 
being paid with the payment. Does this in any way alter the 
situation?” 


Answering your first interrogatory, the nine per cent interest 
may be deducted in advance under our Nebraska decisions, as you 
well know, so we may lay that question to one side. 


If nine notes are made as you suggest and these nine are paid at 
maturity it is at once apparent that too much interest has been exact- 
ed in the following respects, to-wit: A years interest has been deduct- 
ed whereas the loan is to be repaid in nine months; secondly, the first 
note runs only one month and hence interest has been charged on the 
amount of $100.00 for the full time instead of for the time the loan 
is outstanding, to-wit, one month. The net result is that the bank 
has received more than the contract rate on the thousand dollar loan. 


Stated differently, no more interest should be exacted than interest 
at the rate of nine per cent per annum for the full term of the loan. 


Upon your second assumption. if the total loan is divided into 
equal monthly installments and notes given to evidence the same 
but interest upon each note is figured at the rate of nine per cent per 
annum for the length of time the money is used and employed and 
until eA return or repayment, there would be no unlawful interest 
exacted. 


It was largely to take care of this matter of installment payments 
that the small loan law was enacted. 


May 20, 1943 


Honorable Carl G. Swanson 
State Treasurer 


You have presented to us Bond No. 5 of Short Line. Irrigation 
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District, which was due and presented for payment on the Ist day of 
January, 1943. You inquire what rate of interest should be collected 
on said bond from the date the same was presented for payment until 
the date paid. 


Under date of March 10, 1942, we gave to the office of State Treasu- 
rer an official opinion wherein we held that where a bond contained 
a contract rate of interest, such rate would govern the interest to be 
collected after the date of maturity if the bond was not paid when 
due; that if no contract rate was provided in the bond the provisions 
of Section 45-104, Comp. St. Supp. 1941, would control. 


The bond which you have presented provides for a contract rate 
of interest of one-half of one per cent, and, therefore, the bond will 
draw interest at the rate of one-half of one per cent from the date of 
maturity until paid. These bonds were issued under the provisions 
of Sections 46-178 to 46-190, inclusive, Compiled Statutes of Nebraska 
for 1929, and, therefore, the rate of interest to be collected upon the 
interest coupons from the date the same became due is fixed by the 
provisions of Section 46-183, which provides: 


“In case default shall be made in the payment of interest, 
such interest shall bear interest at the same rate as the 
principal.” 


Therefore, interest should be collected upon the interest coupons from 
the date due until paid at the rate of one-half of one per cent per 
annum. 


We might also call your attention to the fact that one class of 
irrigation district bonds are issued under the provisions of Sections 
46-113 to 46-116, inclusive, Compiled Statutes of Nebraska for 1929, 
and that on such bonds the interest coupons do not draw interest after 
maturity unless the voters at an election called for that purpose have 
authorized the payment of interest. (See State, ex rel. Brown v. Taylor, 
125 Neb. 228, 249 N. W. 586.) 


May 26, 1944 


Mr. Thomas L. Grady 
County Attorney 
Stanton 


Answering your inquiry with reference to L.B. 89 Neb. 1943 Laws, 
S.C.J. 152. You ask how the following clause in subdivision (3) of 
Sec. 1 shall be construed: 


“To the tax shall be added interest at seven per cent per an- 
num from the date the tax would have been due, if the pro- 
perty had been returned for taxation, plus a penalty of ten 
per cent of the amount due on tangible property and fifty 
per cent of the amount due on intangible property. This in- 
terest and penalty shall be included in the amount so certi- 
fied to the county treasurer, as above provided.” 


It will be noted that the statute does not say plus a penalty of 10% 
of the tax, but says “plus a penalty of 10% of the amount due on 
tangible property”. Similar language is used with regard to intangible 
property. The amount due would, in our judgment, include both the 
tax originally laid and the interest which has accrued thereon. 


E Ase 


August 14, 1944 
Hon. Carl G. Swanson, 
State Treasurer, 


We have your request for an opinion relative to the amount of 
interest to be paid by the Village of Newcastle, Dixon County, Nebras- 
ka on certain sewer bonds, said bonds containing the following pro- 
vision: 


Sane with interest thereon from the date hereof until paid at 
the rate of three and one-fourth per centum (34%) per annum, 
payable annually on the first day of June in each year upon presenta- 
tion and surrender of the interest coupons hereto attached as they 
severally become due.” 


It is further stated that on June 1, 1942 certain of said bonds were 
registered for want of funds on that date. Then when the bond or 
bonds were paid the interest was paid in the stipulated amount and 
your question is as to whether the bond provisions govern or whether 
they should pay interest at the statutory rate to be charged for 
Registered Bonds. 


It is our opinion that as the bonds clearly set out that the rate 
specified therein shall continue till paid that this rate will govern. The 
general rule is given as follows in 33 C. J. 219-220: 


“Tf the interest is intended as a pe ag an for the use of money 
and not as a penalty for nonpayment when due there is no restriction 
as to the rate of interest for which the parties to a contract may 
stipulate except such restriction as may be imposed by statute... . 
The mere legislative naming of a rate does not bar a stipulation for a 
different rate, either less or greater.” 


This statement of the law is founded on a number of cases cited 
therein. Here the bond specifically provides a rate of interest until 
paid, not to be confused with the words “until maturity.” 


The provisions relating to the registering of these bonds are found 
in Sections 11-210 and 11-211 C. S. Supp. 1941 and from a reading of 
these statutes and the other statutes relating to the registration of 
bonds on which there is a default either in payment of principal or of 
interest. From an examination of these statutes it is our opinion that 
the provisions thereof were not intended by the Legislature to contra- 
vene an express provision of the bonds themselves. They would 
apply if there was no rate specified in the bonds themselves. We can 
ma ae in the statutes to make the rate specified in the bonds 
unlawful. 


It is therefore our opinion that the provisions in the bonds for a 
rate of three and one-fourth per cent interest until paid will govern. 


MORTGAGES 


February 28, 1944 
Wade R. Martin 
Director of Banking 


Where bonds or notes secured by a real estate mortgage have been 
deposited with the department of banking under the provisions of 
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Sec. 8-209, 210, and 212, Comp. St. Supp. 1941, you ask us whether the 
department is required to obtain an assignment of the mortgage or is 
the physical delivery and deposit of the note and mortgage sufficient 
to Sena with the statute. You also ask if the assignment should be 
recorde 


Generally under the law of pledges, it is not required that a bill 
or note should be endorsed, but delivery and possession is sufficient. 
See: 49 C. J. 919. However our negotiable instrument act provides 
for the transfer of an instrument for value without endorsing it, in 
which case the transfer vests in the transferee such title as the trans- 
ferer had therein and the transferee acquires in addition the right to 
have the endorsement of the transferer. See: 62-320 Comp. St. 1929. 


However it must be considered that the pledgee stands on the 
same footing as a purchaser for value and it would also be true that 
priorities as between the department and others would be affected by 
the recording statutes. See: 49 C. J. 927. 


It would seem to us, therefore, that any bond or note should be 
properly endorsed and that any assignment accompanying the same 
should be recorded. By following this procedure questions of priority 
would be avoided. 


BRIDGES AND HIGHWAYS 


COUNTY ROADS 
September 2, 1943 


Mr. Arthur W. Kummer 
County Attorney 
Columbus 


In your recent letter you request our opinion “as to whether or not 
the county line roads, which by statute the County is supposed to main- 
tain, are automatically to be included in the 40 percent, even though 
not ‘designated by the County Board as part of the county highway 
system”. 


Section 39-229, Session Laws 1943 (L. B. 387), provides in part as 
follows: 


“All county roads, designated in accordance with the preced- 
ing sections of this act, shall be maintained at the expense of 
the county. The county boards of the several counties may, at 
any time, add other roads to the county road system provided 
for in this act, but the same procedure, set forth in the 
perceding sections of this act for the establishment of said 
county road system, shall be followed in the case of roads 
added thereto. The total mileage included in said county 
road system shall not exceed forty per cent of the total 
mileage of all the public highways within the county.” 


Section 39-227, Comp. St. Supp. 1941, provides the method by 
which “county roads” are designated and it was the obvious purpose 
and intention of the 1943 Legislature to assist the county boards with 
their highway programs by permitting the total mileage of “county 
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roads” to be increased from 25 percent to 40 percent of the total mile- 
age of all the public highways within the county, and thus add addi- 
tional roads which may be improved by the use of the county’s 
share of the state tax on motor fuels. 


However, in Section 39-134, Comp. St. 1929, providing for the 
establishment and repair of county line roads and in Section 39- 832, 
placing a duty and liability for their safe upkeep, we find no suggestion 
that such roads between counties need be designated for special im- 
provement and only must be kept in a safe condition. And we are 
therefore of the opinion that you are correct in your views distin- 
guishing between the authority of the county board to designate 
“county roads” for special improvement and the liability of counties to 
keep county line roads in a safe condition and that the latter need not 
be included in computing the total allowable mileage of “ county 
roads” under the provisions of Section 39-229, Session Laws 1943. 


April 28, 1944 


Mr. Walter G. Huber 
County Attorney 
Blair 


We are in receipt of your request calling our attention to the 
above sections of the statute on which you ask numerous questions. 
Your request is quite extended and for that reason the same will not 
be repeated in this opinion, but we will endeavor herein to answer 
your questions to the best of our ability. 


In construing all of these sections of the statute, we should at all 
times bear in mind that there is a distinction between county roads 
and public roads in that among other things all public roads are not 
county roads, and we should further bear in mind that there is a 
distinction between the liability of the county or other governmental 
subdivision to maintain and keep roads in repair and the liability of 
the county or other governmental subdivision for damages by reason 
of defective construction or maintenance of said roads. 


Section 39-227, Comp. St. Supp. 1941, provides that within thirty 
days after said act going into effect the board of county commission- 
ers or supervisors shall select and designate roads to be known as 
county roads, and further provides that county roads existing at the 
time of the passage of said act, or any part of the same, may be 
relocated or abandoned by the county and turned back to the town- 
ship to become township roads. 


All roads designated under this section and Sections 39-228 and 
39-229 must be maintained at the expense of the county. See State 
v. Steffen, 121 Neb. 39, 236 N. W. 141, and the township becomes 
liable for the maintenance of the other roads not designated as 
county roads. See Franek v. Butler County, 126 Neb. 797, 254 N. W. 
489; 127 Neb. 852, 257 N. W. 235. 


Section 39-228 makes provision for the mechanical details in 
making the maps and record of the roads designated as county roads. 


Section 39-229, as amended by L. B. 387, provides that all roads 
designated under Section 39-227 shall be maintained at county expense, 
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which, in our opinion, would mean maintained out of the county road 
fund by the board of county commissioners or supervisors. This sec- 
tion further provides that the board of county commissioners or super- 
visors may add roads to the county road system and to do so they 
must follow the provisions of Sections 39-227 and 39-228. This section 
further provides that the total mileage of county roads shall not 
exceed forty per cent of the total mileage of all public roads in the 
county. Public roads are defined in Section 39-103. This section also 
provides that in counties under township organization the townships 
may contribute from their own funds to the permanent improvement 
of county roads in said townships should the township care to do so. 
This section further provides that the board of county commissioners 
may detach a county road or a part of a county road from the county 
road system and when this is done the same reverts to the township 
as a township road and the county is no longer obligated to maintain 
it and its maintenance then falls upon the township. 


Section 39-206, Comp. St. Supp. 1941, makes provision for the 
county road fund and provides that in counties under township organi- 
zation the county road fund must be spent by the board of county 
supervisors on county roads and that none of said funds need be paid 
over to townships or villages. 


It is our opinion that gasoline tax money provided to the counties 
under Section 66-411, Comp. St. Supp. 1941, as amended by L. B. 60, 
Session Laws of Nebraska, 1943, are also to be paid to the county 
treasurer and go into the county road fund, but must be used for the 
purposes specifically set out in Section 66-411. 


It is further our opinion that the words in Section 39-206 which 
state that none of said county road fund need be paid to the townships 
or villages for the maintenance of their roads should not be construed 
as an absolute bar to the board of county supervisors using a part 
of the county road fund on township roads, but that if any of said 
money is so used it should be spent by the board of county supervisors 
as a whole and no part of the same should be directly turned over to 
any other governmental subdivision to be spent by it. It is further 
our opinion that it was the intention of the Legislature that this money 
be primarily used for the maintenance of county roads. 


It is further our opinion that unless some of the money in the 
county road fund is expended by the board of county supervisors for 
the maintenance of township roads that the duty then devolves upon 
the township to maintain these roads out of township funds. 


Section 39-230 merely provides that it is the duty of the county 
board to furnish suitable graders and equipment, etc., for the efficient 
maintenance and repair of county roads, and that it is the duty of the 
county road commissioner to devote his time to keep the system of 
county roads in good condition. 


In answer to your first question, it is our opinion that the statutes 
impose no duty upon the board of county supervisors in counties under 
township organization as to the maintenance of roads of the county 
which are not designated as county roads under Sections 39-227, 
39-228 and 39-229, but that the board of county supervisors in said 
counties, if they deem it advisable, may use a part of the county road 
fund provided in Section 39-206 for the maintenance of township 
roads, keeping in mind always that if it uses any of said funds on 
county or township roads which have been derived from gasoline tax 
that its use should be restricted to the usese set out in Section €6-411 
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and that any further maintenance of township roads rests with the 
township. 


In answer to your second question as to liability of the county 
on roads that are not designated as county roads for personal injuries 
due to negligent construction or maintenance, we believe the matter 
is controlled by the opinion of the Supreme Court in the case of 
Franek v. Butler County ,cited above. From the opinions in this case, 
we believe that the law is now well settled that as far as county 
roads are concerned the liability for negligence has always rested 
and still rests upon the county. The opinion in this case went further 
and stated that the county may subject itself to that part of the statute 
which says “of a highway or bridge which the county or counties are 
liable to keep in repair” by superseding the authority of the township 
by either designating the same as a county road, or by contracting to 
repair the same, or by making repairs or improvements on said road, 
and that, after assuming control by any of the above acts, the responsi- 
bility for the public improvement and liability to individuals for 
negligence resulting in damages becomes that of the county. It is 
further our opinion that if the road is not a county road and the 
county has assumed no jurisdiction over the same and has not designat- 
ed the same as a county road or purported to construct, maintain or 
repair the same, that the same remains within the jurisdiction of the 
township and the township would be responsible for negligent con- 
struction, maintenance or improvement. 


August 8,1944 


Mr. Lloyd H. Jordan, 
County Attorney 
Rushville 


Answering your letter of August 4th, we regret very much that 
we failed to answer one of your interrogatories, to wit: 


“(Under the provisions of 39-218 for a 1 mill levy for ‘drag- 
ging roads’, would the County Commissioners have the author- 
ity to employ some one from this fund to look after outlying 
roads, if road districts were abolished? Could the Board then 
use its discretion as to where and how many district super- 
visors to appoint, if the road districts and road overseers 
were abolished?)” 


This section of the statute was enacted by the Legislature of 1913 
and represents the first step taken toward the creation of an improved 
highway system within the State of Nebraska. It antedates the pro- 
vision for County roads and of course the later provisions for a State- 
wide highway system. 


As you will note, it provides for road dragging districts. At the 
time it was enacted, there were few, if any, improved all-weather 
highways within the State, and the ordinary country road was an 
unimproved dirt road. By using a road drag after a rain, it was possi- 
ble to produce a highway having a harder surface than the road in 
its original condition would have, and crown the same up to a peak 
in the center so that the rain would be diverted to the sides rather than 
to remain in the road. 
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You will note that the section provides for the creation of perma- 
nent road dragging districts, also that it provides for an annual tax 
levy of 1 mill for a County dragging fund. It is further provided that 
none of the money shall be expended except for road dragging. The 
amount to be paid is expressly designated by the statute and based 
on the use of a horse-drawn drag. While the statute appears to have 
been mandatory when passed, it contains a proviso that the provisions 
of the act shall not apply to any county or portion thereof if the 
county board shall by majority vote decide that it will not be practi- 
cable for the county to adopt such a system, and that the roads of 
such county cannot be improved by dragging on account of natural 
conditions or the excessive amount of sand, rock or gravel of which 
said roads are composed. 


The provisions of this section have become practically obsolete in 
the eastern part of the State where dirt roads are located, the provi- 
sions for County roads and State roads having supplied the omission 
as well as the use of more modern highway equipment in working 
unimproved dirt roads. 


The section of the statute, however, has not been repealed, and it 
is quite probable that the same could be invoked provided that the 
terms of the statute were followed and the money spent only for road 
dragging as therein provided. 


It would occur to the undersigned, however, that the nature of 
the roads in the outlying sections of your County, to wit: 


“in the sandhill range area south of the Niobrara River in 
Sheridan County” 


would be such that dragging the same would not be of any benefit to 
them for as we understand it, the roads in the sandhill area are better 
after a rain than they are at any othertime, and improvement of the 
same would be rather by hauling some binding material and placing 
that on the road rather than attempting to drag the roads and crown 
them as might be done on unimproved dirt roads in the the eastern 
portion of the State. 


To sum up, we think that this section of the statute which is still 
unrepealed might be invoked, but that it would be of little, if any, 
practicable advantage to you in the solution of your problem. 


DRAINAGE 
October 27, 1943 


Honorable Wardner G. Scott 
State Engineer 


In Your recent letter you say: 


“We are concerned with the reopening of an old drainage 
course after the drainage has been diverted and the old 
drainage course closed for a period of approximately fifteen 
years. 
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“In this particular case, the drainage was diverted by an act 
of the County Commissioners. The bridge across the old 
drainage course on the highway was removed and the old 
channel filled. Due to damage to the highway from over- 
flow, caused by the diversion, it appears desirable to reopen 
the old drainage course across the highway and construct a 
bridge at this location, using the old drainage course for a 
relief of the overflow water. 


“Will you please give us your opinion as to whether or not 
the County would now have the legal right to open the old 
channel across the highway and build a new bridge at this 
location, thereby permitting the water to flow through the 
old drainage course.” 


The Nebraska case of Johnk v. Union Pacific Railroad Company, 
99 Neb. 763, 157 N. W. 918, was an action in equity to enjoin the 
defendants from restoring the waters of a natural water course, 
known as Shell Creek, to their former channel. 


At page 766 of the opinion, Judge Letton said: 


“If the defendants had errected a barrier to prevent the 
natural and normal flow of the stream from following the 
new channel, within a reasonable time, they would have had 
that right. 


“The crucial question is whether, after having stood by with 
knowledge of the conditions from the spring of 1909 until 
the latter part of July, 1912, when the conditions had material- 
ly changed, defendants may still put in a dam and return the 
waters to their former bed. In most of the cases involving 
the right to restore a stream to its former channel over the 
protest of the former riparian owners, a much longer time 
had interposed than in this case. In a number the period was 
more than ten years, which was the statutory period of 
limitation. In such case the court held that the former pro- 
prietors had become entitled to hold their land free of being 
servient to the flow of the water in its natural channel. Smith 
v. Musgrove, 32 Mo. App. 241; Kray v. Muggli, 84 Minn. 90; 
1 Wiel, Water Rights (8rd ed.) sec. 60. In some cases, though 
10 years had elapsed, the statute of limitations was not ap- 
plicable, since in the state where the question arose the 
period of prescription was 15 years. In such cases the question 
was considered to be somewhat of the nature of one pertain- 
ing to the dedication of a highway, and it was held that if the 
conduct of the owner of the land where the stream now ran 
was such as to show an intention on his part that it should 
continue to run in the new course, and former riparian pro- 
prietors had accepted the new conditions, acted accordingly, 
and their interests would be injuriously affected by a change, 
the owner could not restore the stream to its former channel 
against their protest and without their consent. 


“In Vermont the statute of limitations is 15 years, but the 
court, in a case where a stream was suddenly changed by a 
flood so as ‘to form a new channel and thus flowed for ten 
years, held that, on account of acquiescence in the running of 
the stream in the new channel and in creation of new in- 
terests, the defendant would not be permitted to return the 
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stream to the former channel. Woodbury v. Short, 17 Vt. 
387.” 


Judge Letton concludes his opinion in this case with the following 
language: 


“Had defendants taken steps to restore the stream to its 
former channel promptly, before the former channel had been 
obstructed by silt and vegetation, and before plaintiffs had 
incurred expense in supplying their want of water by artificial 
means, there is no doubt they would have had the right to do 
so, but we think their acquiescence and the changed condi- 
tions warrant the belief granted plaintiff by the district court.” 


The more recent case of Whipple v. Nelson, 12 S. C. J. 355, in- 
volves the question of the right to return the natural flow of water 
to the old channel after the same had been diverted from the old 
channel for several years and run through a new channel. In an 
opinion by Judge Messmore, the Supreme Court cites and approves 
the berg in the Johnk case and in the syllabus lays down the follow- 
ing rule: 


“Where an upper riparian landowner and the predecessor in 
title of a lower riparian landowner, by agreement, change the 
channel of a stream under circumstances that show an intent 

~ on their part as adjoining landowners that the new channel 
shall thereafter be the course of the stream, and the successor 
in title likewise accepts such condition, the old channel 
gradually fills up with silt, debris and vegetation and is, in 
places, filled in and leveled off by the upper riparian owner, 
and both parties farm over the old creek bed for a number 
of years, the upper riparian owner, under such circumstances, 
is estopped to restore the water into its former channel. 


“Where the evidence discloses that in 1923 the original channel 
of a creek had been abandoned as a natural watercourse, and 
no apparent effort had been made by the parties to the suit 
since that time to keep the original channel open for any 
purpose, a dismissal by the trial court of plaintiff’s petition 
to restore the original channel was proper.” 


It is our opinion that in the situation set out in your letter the 
county could not now reopen the old channel across the highway 
and build a bridge and permit the water to flow through the old 
drainage course upon the owners of property below the bridge without 
being responsible for any damage done those owners of land. 


RIGHT-OF-WAY 


September 10, 1943 
Mr. Paul H. Bek 
County Attorney 
Seward 


In a recent letter you state: 


“Please render us an opinion as to what authority the county 
highway commissioner, or the county supervisors, in the 
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construction and repair of county highways, may have for 
removing trees upon county highways which are standing 
on the line of the road or in the road between the boundary 
lines thereof. Likewise, what is the authority for a precinct 
road overseer to remove trees on precinct roads under like 
circumstances.” 


As an annotation to Section 39-103, Compiled Statutes of Nebraska 
for 1929, which defines public roads, we find the case of Bischof v. 
Merchants National Bank, 75 Neb. 838, 106 N. W. 996, wherein the 
Supreme Court of Nebraska said: 


“Public highways belong, from side to side and from end to 
end, to the public, and any permanent structure or purpres- 
ture which materially encroaches on the public street and 
impedes travel is a nuisance per se; but in a proper case such 
obstructions may be authorized by competent authority.” 


Further in«the opinion at page 841 is found the following: 


“That the stone and pillars of the new portico to the bank 
building, as now remodeled, extend into the public street 
is conceded; that such an obstruction constitutes a public 
nuisance is not only the doctrine of the common law, but 
falls within the statutory definition. Cr. code, sec. 232. 
Elliott, in his valuable work on Roads and Streets (2nd ed.), 
sec. 645, says: ‘Public highways belong, from side to side 
and end to end, to the public, and any permanent structure 
or perpresture which materially encroaches upon a public 
street and impedes travel is a nuisance per se, and may be 
abated, notwithstanding space is left for the passage of the 
public. This is the only safe rule, for, if one person can 
permanently use a highway for his own private purposes, 
so may all, and if it were left to the jury to determine in every 
case how far such an obstruction might encroach upon the 
way without being a nuisance, there would be no certainty 
in the law, and what was at first a matter of small consequence 
would soon become a burden not only to adjoining owners, 
but to all the taxpayers and the traveling public as well. 
Thus, expediency forbids any other rule. But, even if it did 
not, the rule is well founded in principle, for it is well 
settled that ‘the public are entitled, not only to a free passage 
along the highway, but to a free passage along any portion of 
it not in the actual use of some other traveler.’’ Nebraska 
Telephone Co. v. Western Independent L. D. T. Co., 68 Neb. 
772; State v. Edens, 85 N. Car. 522; Webb v. Demopolis, 95 
Ala. 116; Field v. Barling, 149 Ill. 556, 24 L. R. A. 406; Dill 
v. Board of Education, 47 N. J. Eq. 421, 10 L. R. A. 276; State 
v. Berdetta, 73 Ind. 185; McCloughry v. Finney, 37 La. Ann. 
31; City of Omaha v. Flood, 57 Neb. 124; First Nat. Bank v. 
Tyson, 133 Ala. 459, 59 L. R. A. 399; Codman v. Evans, 5 Allen 
(Mass.), 308; Marini v. Graham, 67 Cal. 130.” 


We are not unmindful of Section 39-1011, Compiled Statutes of 
Nebraska for 1929, which grants the right to property owners to 
plant trees inside the right-of-way line of public highways for a 
distance not to exceed one-tenth of the width of said right-of-way and 
also Sections 28-572 to 28-576, Compiled Statutes of Nebraska for 
1929, which provide a penalty for destroying trees under certain 
circumstances but it is our opinion that when the right-of-way is 
acquired by governmental subdivision, either by operation of law, 
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condemnation, dedication, user, etc. that the right-of-way acquired 
belongs to the governmental subdivision in fee and that any statute 
such as Section 39-1011, granting a right in the use of a part of said 
highway to individuals for the planting of trees or the like, grants 
that right at the sufferance of the governmental subdivision. 


It is further our opinion that any such right granted by such a 
statute is inferior to the general right of the public to use all of said 
highway or right-of-way for highway purposes and that if in the 
future it becomes either necessary or expedient for the governmental 
subdivision to use the entire right of way, either to widen, alter, 
improve, or maintain said right-of-way or in order to protect the 
general public using said right-of-way from danger, the governmental 
authority has the power to remove trees that have been planted 
along said right-of-way without liability to the individuals owning 
the property adjacent thereto. 


This right of the governmental subdivision does not of course 
give the governmental subdivision the power and authority to arbitra- 
rily cut or destroy said trees when the right to plant the same is 
granted by statute unless it becomes necessary by reason of some of 
the above conditions. 


It is further our opinion that the situation is no different whether 
the repair of the right-of-way is being made either on a county 
highway or upon precinct roads. 


CITIES AND VILLAGES 


FUNDS 


February 8, 1943 


Senator John F. Doyle 
Senator Louis M. Jeppesen 


We have letters from each of you with reference to Legislative 
Bills Nos. 69 and 70. You both inquire as to whether municipalities 
of the second class and villages are allowed to have surplus funds 
under the present law. In addition, Senator Jeppesen inquires about 
the investing of surplus funds levied by such cities and villages for 
maintenance of streets, etc., which money cannot be entirely used 
during the war on account of the lack of ability to obtain material; 
these funds he proposes to invest in government bonds until material 
again becomes available. 


In answer to the first question, it may be said that as to some 
specific funds the building of surpluses is permitted, under the law 
as it now stands, but, as to other funds, especially those raised by 
tax levies for maintenance and current expenses, the present law does 
not provide for the carrying of a surplus from year to year but contem- 
plates that only enough will be levied to pay the expenses for the 
current year. 
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Section 17-441 (1), one of the sections sought to be amended by 
L. B. No. 69, is a section which now permits the accumulation of a 
surplus with the provision that the surplus shall annually be created 
into a sinking fund for the payment of water bonds or for the improve- 
ment of the water works. It appears that under Section 17-515, the 
city council or a board of trustees can by resolution direct the treasu- 
rer to invest such surplus funds in the outstanding bonds or registered 
warrants of such city or village. L. B. No. 69 seeks to add to this 
provision in Section 17-515 the words “or in interest bearing bonds or 
obligations of the United States.” It also seeks to add to Section 
17-441 similar words with no provision for investment in the city or 
village’s own outstanding bonds or registered warrants. If the money 
raised in accordance with Section 17-441 was passed into a sinking 
fund for the purpose of paying its bonds, the money could be invested 
under the present law, as set out in Section 77-2528, Comp. St. Supp. 
1941, but this latter section makes no provision for investing funds 
held for improvement of the water works. 


L. B. No. 70 seeks to amend Section 77-2528, Comp. St. Supp. 1941, 
so that it will provide for the investment of a surplus in the general 
fund in excess of current needs. If the present law as to budgeting and 
as to the appropriation and levy is followed, there should be no surplus. 
carried from year to year in the general fund. Under unusual circum- 
stances, such as an excessive levy made and collected without objection 
or the sale by the city of its power plant or other property, there 
could conceivably be a surplus in the general fund however. 


As to the question raised by Senator Jeppesen, it will be noted that 
neither of these bills provide for the raising of any surplus funds but 
only with the investment of such funds, if any are raised. Various 
sections of the statutes provide for the levying of taxes for specific 
purposes and place a limit on the number of mills which may be 
levied for each. Section 17-569 provides for an “annual appropriation 
bill” to provide money for current purposes for the year not to exceed 
in any event the amount of tax authorized to be levied during that 
year, and further provides that all appropriations shall end with the 
fiscal year for which they were made. If you desire to permit the 
accumulation from year to year of maintenance funds, this section 
would have to be amended, and if you desire to make similar provi- 
sions for counties there would no doubt have to be some change in 
the budget law. 


February 12, 1943 


Mr. Arthur A. Weber 
County Attorney 
Bassett 


Your recent letter raises the question: Is it the duty of the 
county treasurer to “spread” or to divide the village tax collected into 
the different funds such as the general fund, cemetery fund; amuse- 
ment fund, etc. or should such tax be turned over to the village 
treasurer in a lump sum? 


We are of the opinion that it is the duty of the county treasurer 
to pay such taxes as he has collected for a village to the village 
treasurer in one sum upon demand. Section 177-1944, Compiled 
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Statutes of Nebraska for 1929, provides: 


“The county treasurer shall report and pay over the amount 
of tax and special assessments due to towns, districts, cities, 
villages, corporations and persons, collected by him, when 
demanded by the proper authorities or persons.” 


And Section 17-514, Compiled Statutes of Nebraska for 1929 
reads in part: 


“The treasurer of each city and village shall be the custodian 
of all money belonging to the corporation; he shall keep 
a separate account of each fund or appropriation and the 
debts and credits belonging thereto... . 


In O. M. Campbell Co. v. City of Harvard, 123 Neb. 539, 243 N. W. 
653, the court said: 


“The treasurer (city) is custodian of city funds and is required 
by law to keep accounts and make monthly reports to the 
council, showing the state of the treasury.” 


And again in village of Hampton v. Gausman, 136 Neb. 550, 286 
N. W. 757, our Nebraska Supreme Court held: 


“The liability of a public officer in this state for funds en- 
trusted to his care by virtue of his office is that of an insurer, 
except as it has been modified by statute... .” 


That case turned on the city treasurer’s duties and liability as bailee 
of city funds and there is no suggestion that any other public officer 
had any duty toward those funds in the least. 


State of Nebraska v. E. J. Roderick, 23 Neb. 505, 37 N. W. 77, also 
held: 


“Where a county treasurer has collected and holds in his 
hands moneys belonging to a city, and upon demand of the 
treasurer of such city refuses to pay the same, he may be 
compelled by mandamus to make such payment.” 


Therefore, we believe it is the duty of the village treasurer to 
divide the tax money collected for village purposes among the various 
funds. 


January 14, 1944 
Honorable Ray C. Johnson 
Auditor of Public Accounts 


In your recent letter, you ask: 

“IT would like to have your opinion on which part of the 
Statute controls the payment of monies from the various 
city funds. Sec. 13-401 to 13-404, pertaining to city boards 
(we take it you mean cemetery boards); Sec. 15-201 to 15-214, 
(we take it you mean 51-201 to 51-214) library boards; Sec. 17- 
590 to 17-594, park boards; Sec. 17-580 to 17-581, regarding 
payment of city funds.” 


Sections 17-580 and 17-581, Comp. St. 1929, are the general 
statutes covering claims against cities and villages and in substance 
provide that all claims against the city or village must be presented 
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to the city council or trustees in writing, and further provides the 
manner in which such claims shall be checked and how the same 
shall be allowed and paid. These sections were apparently passed 
by the Legislature in 1879 and apparently to date have not been 
either repealed or amended. 


Sections 17-593 and 17-594, Comp. St. Supp. 1941, deal with 
funds to be raised for park purposes, the establishment of boards of 
park commissioners and the manner in which claims for the mainten- 
ance, improvement, salaries, etc., shall be paid. Section 17-593 
provides that the mayor and city council of a city, or the board of 
trustees of any village, may acquire land for park purposes, may levy 
certain taxes, which taxes shall be collectible in the same manner 
as other taxes, and shall be placed in the city or village treasury and 
shall constitute a park fund, and further that such fund shall be used 
for the improvement, maintenance, salaries, wages and labor in con- 
nection therewith. Section 17-594 provides that the city council or 
village board may by ordinance provide for a board of park commis- 
sioners and that where such a board is appointed all accounts against 
the park fund shall be audited by the board of park commissioners 
and warrants drawn by the chairman of the board and be paid by 
the city or village treasurer out of the park fund. These statutes 
passed in the year 1937. 


Sections 13-401 and 13-402, Comp. St. 1929, deal with the control 
and management of cemeteries and the creation of cemetery boards, 
the making of levies for the maintenance of said cemeteries and the 
payment of claims for the maintenance, improvement, management, 
etc., thereof. Section 13-401 provides that the city council or village 
board may appoint a cemetery board, which board shall have the 
entire control and management of any cemetery belonging to said 
city or village. Section 13-402 provides that the city council or the 
board of trustees of the village may make certain levies for the 
maintenance of the cemeteries, that said funds shall be paid to the 
city or village treasurer and shall constitute a cemetery fund to be 
used for the care, maintenance, management and improvement, 
beautifying and welfare of such cemetery. This section further pro- 
vides that warrants upon this fund shall be drawn by the cemetery 
board and shall be paid by the city or village treasurer. Both of these 
sections were passed by the Legislature in 1917. 


Sections 51-201 and 51-204, Comp. St. Supp. 1941, and Sections 
51-202 and 51-205, Comp. St. 1929, deal with the establishing of free 
libraries, establishment of library boards, the control of the expendi- 
tures of the moneys collected or donated to the credit of the library 
fund, and the manner of the payment of claims against said fund. 
Section 51-201 provides that cities and villages may establish free 
libraries and make levies to support the same, which taxes are to be 
collected in the same manner as other taxes and which fund is to be 
known as the library fund. Section 51-202 provides that if the city 
or village elects to establish a free library, the city council or village 
board shall elect a library board. Section 51-204 provides that the 
directors of the city or village library board shall have the exclusive 
control of expenditures of all moneys collected or donated to the 
credit of the library fund. Section 51-205 provides that the library 
fund shall be drawn upon and paid out by the treasurer of such city 
or village upon vouchers signed by the president of the library board 
and authenticated by the treasurer of the library board and that said 
funds are not to be used or disbursed for any other purpose or in any 
other manner. Section 51-201 was adopted by the Legislature in 1931, 
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Section 51-202 by the Legislature in 1921, Section 51-204 by the 
Legislature in 1941, and Section 51-205 by the Legislature in 1911. 


It will be noted that in a case of public parks and public cemeteries 
the statute provides that the city council or village boards may ap- 
point either park boards or cemetery boards, but does not compel the 
cities and villages to do so. It will be noted that the sections above 
cited provide that if a city or village elects to establish a free library 
that it must elect a library board. 


Our interpretation of the above sections of the statute is as 
follows: 


1. In cases where a city or village has not elected or appointed 
a park board or a cemetery board, but operate or maintain parks or 
cemeteries by a committee chosen from the city council or village 
board that the payment of moneys from these funds in such instances 
are controlled by Sections 17-580 and 17-581 which control expendi- 
tures by or claims against cities and villages. 


2. That in case where the city councils or village boards have 
elected or appointed park boards and cemetery boards under the 
provisions of the statute that in those cases the expenditures of funds 
are controlled by those boards as provided by the sections that we 
have quoted above. 


3. That in all cases where cities or villages have elected to main- 
tain free libraries that the statute provides these cities or villages must 
elect a library board and that the control of the expenditures in 
these instances are controlled by the library board, as provided in the 
sections we have cited above. 


It is our opinion that although the original sections 17-580 to 17- 
581 have not been repealed or amended that they are at least modified 
by the above quoted sections to the extent expressed in this opinion. 


June 23, 1944 
Nebraska Aeronautics Commission 


You state that the city of Wayne, Nebraska, has been operating 
an airport on leased land, which lease expires within the next few 
weeks, and that the owner of the land has refused to renew the 
lease to the city, and, therefore, in order for the city to protect the 
investment of buildings and other improvement, it becomes necessary 
for the municipality to purchase the land on which the airport is 
located. You further state that the city of Wayne has made no 
provision in their budget for a levy of a property tax and that this 
source of revenue will not be available until the following year. You 
inquire whether the city may legally convert excess funds from the 
light and water department to the purchase of said land for airport 
purposes. 


Section 19-801, Comp. St. 1929, as amended, by Legislative Bills 
187 and 300, Fifty-sixth Session of the Nebraska State Legislature 
1943, authorize cities within the state of Nebraska to acquire land 
through purchase, condemnation or otherwise, for the purpose of 
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establishing an aviation field. Said section further provides two 
methods for raising funds for acquiring and improving such aviation 
fields. Either “aviation field bonds” may be issued or an annual tax 
of not to exceed two mills on the dollar of actual valuation of the 
taxable property within the corporate limits of such city, except 
intangible property, may be levied. Before such bonds may be issued 
or the levy made for the purpose of purchasing the land, the pro- 
posal must be submitted to the electors. 


Interstate Power Company of Nebraska v. City of Ainsworth, 125 
Neb. 419, 250 N. W. 649, held that the City of Ainsworth was without 
authority to purchase a lighting and power plant by pledging the 
future net earnings from said plant in payment thereof. The syllabus 
in said case provides as follows: 


“A municipal corporation is a creature of the law established 
for special purposes and its corporate acts must be authorized 
by its charter or other laws applicable thereto. 1McQuillin, 
Municipal Corporations (2nd ed.) sec. 367. 


“The powers which a municipal corporation may exercise are: 
‘(1) Those granted in express terms; (2) those necessarily or 
fairly implied in, or incident to, the powers expressly grant- 
ed; and (3) those essential to the declared objects and purposes 
of the municipality, not merely convenient, but indispensable.’ 
1 McQuillin, Municipal Corporations (2d ed.) sec. 367. 


“ ‘Where a certain power is conferred upon a municipality and 
the method of its exercise is prescribed, such method consti- 
tutes the measure of the power.’ Consumers Coal Co. v. 
City of Lincoln, 109 Neb. 51. 


“Neither express nor implied power to purchase an electric 
light and power plant any pay for it by pledge of future net 
earnings therefrom is conferred on cities by chapter 116, 
Laws of 1931. 


“Section 18-101, Comp. St. 1929. confers on cities of the 
second class power to purchase, construct, maintain and 
improve lighting systems. The succeeding section provides 
two methods for raising funds to pay for a heating or lighting 
plant, but does not provide any method of raising funds to 
maintain and improve the lighting plant. 


“A contract, entered into by a city without power, express 
or implied, so to do, is void, and its performance may be 
enjoined.” 


Christensen v. City of Fremont, 45 Neb. 160, 63 N. W. 364, ap- 
roved the action of the city council of Fremont in appropriating 
$18,000.00 from the general fund of the city for the purpose of erecting 
a lighting system in the city of Fremont where such appropriation 
had been approved by a petition signed by a majority of the electors 
of the city. Paragraph 5 of the syllabus provides: 


“A city of the second class having more than 5,000 inhabitants 
may make special appropriations for improvements at other 
times in other ordinances than the annual appropriation bill, 
provided such appropriations first receive the sanction of a 
majority of the electors either by petition or at an election.” 
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The City of Fremont case was discussed and distinguished in 
Interstate Power Company v. City of Ainsworth, supra, as follows: 


“Defendants place reliance on Christensen v. City of Fremont, 
45 Neb. 1€0. That case involved the power of the city to pay 
for an electric light plant out of funds on hand in its treasury 
which had been previously raised, in. part by direct taxation 
and in part by accumulation of occupation taxes. There was a 
sufficient fund in the treasury available to pay for the plant. 
In the manner provided by law, the city passed a special 
appropriation ordinance appropriating sufficient funds to pay 
for the plant. The question was: Had the city power to thus 
appropriate money on hand for such purpose? The statute 
then existing authorized cities to purchase electric light 
plants, and provided two methods of raising funds with which 
to pay for the same: One by direct tax levy; the other by 
issuance of bonds which would be paid by direct tax levy. 
The court took the view that it was a needless formality for 
the city to resort to a new tax levy or to a bond issue, to be 
paid by direct tax levy, to raise funds when the city already 
had funds available. Referring to the statute authorizing the 
method of raising funds the court held: ‘That act, in provid- 
ing for the levy of a tax and the issuing of bonds for erecting 
and maintaining a lighting system, provides how money must 
be raised for the purpose when it is not already available; 
but where a city already has in its general fund sufficient 
unappropriated funds, it may appropriate and use those funds 
for the purpose of erecting a lighting system.’ The court 
further held: ‘A citiy of the second class having more than 
5,000 inhabitants may make special appropriations for im- 
provements at other times in other ordinances than the annual 
appropriation bill, provided such appropriations first receive 
the sanction of a majority of the electors either by petition 
or at an election.’ In that case the appropriation was authorized 
by a petition signed by a majority of the electors. That case 
does not appear to be authority for the contention here made.” 


Section 17-515, Comp. St. Supp. 1941, relating to cities of the 
second class, provides in part as follows: 


“« * * * Provided, that the mayor and council or board of 
trustees may by resolution, direct and authorize the treasurer 
to dispose of the surplus electric light or water funds or the 
funds arising from the sale of electric light and water pro- 
perties by the payment of outstanding electric light or water 
bonds then due, or electric light or water warrants then due, 
the excess, if any, after such payments, to be transferred to 
the general fund of such cily or village.” 


This provision seems to require the transfer of the excess funds in 
the electric light and water funds to the general fund of the city. 


Under the rule laid down in the City of Fremont case and by the 
authority of Section 19-801, as amended, we are of the opinion that the 
City of Wayne may properly apporpriate from the general fund the 
amount necessary to purchase the land for an aviation field provided 
a sufficient sum is available in addition to the appropriations which 
were made by the annual appropriation bill, and provided further 
that said appropriation is approved by the electors at a proper election. 
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ORDINANCES 


February 3, 1943 


Honorable James H. Anderson 
State House 


You inquire whether or not the provisions of Legislative Bill No. 
102 would be applicable to cities operating under a home rule charter. 


Section 2, Article XI, of the Nebraska State Constitution provides 
that any city having a population of more than five thousand inhabi- 
tants may frame a charter for its own government, consistent with 
and subject to the Constitution and laws of this state. 


As to matters of purely local concern, the provisions of a city’s 
home rule charter will govern. Salsbury v. City of Lincoln, 117 Neb. 
465, 220 N. W. 827; Fandell v. City of Omaha, 115 Neb. 861, 215 N. W. 
135. In matters of statewide concern, laws duly enacted by the 
Legislature are controlling in cities having home rule charters, as well 
as in others. Axberg v. City of Lincoln......... Neb......... ,2N. W. (2d) 613. 


We have examined a copy of Legislative Bill No. 102, as originally 
printed, and note that its purpose is to create a board of civil service 
commissioners and to provide a civil service system for the personnel 
of paid fire departments. Section 2 of the bill reads as follows: 


“The provisions of this act shall apply to all cities, towns and 
municipalities of the State of Nebraska having a paid fire 
department, or a fire department having paid members, except 
such cities, towns or municipalities as have an existing com- 
mission having personnel jurisdiction over the fire depart- 
ment as set forth in Section 1, and all present incumbents and 
future appointees shall be subject to civil service.” 


The act by its terms covers all cities having paid firemen and, if the 
subject is of statewide concern, would be applicable to all cities 
within the designated class regardless of home rule charter provisions. 
Based upon the reasoning and the decision in the case of Axberg v. 
City of Lincoln, referred to above, it is our opinion that the Supreme 
Court of Nebraska would hold that this bill is of statewide concern 
er = it would be applicable to such cities. In that case it was 

eld that: 


“A statute providing for pensions for superannuated and dis- 

abled firemen in metropolitan and first-class cities is a matter 

* = concern applicable to home rule cities within 
e class.” 


_. The bill by its terms provides that it shall not apply to “such 
cities, towns, or municipalities as have an existing commission having 
personnel jurisdiction over the fire department * * * .” If this means, 
as it appears to mean, that only those cities having such commission 
on the date this law is enacted or becomes effective, it probably would 
be held to violate the constitutional provision against class legislation. 
On this subject, the case of Axberg v. City of Lincoln, mentioned above, 
holds as follows: 


“An act of the legislature providing for pensions for super- 
annuated and disabled firemen in metropolitan and first-class 
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cities ‘except any city of the first-class that has heretofore 
adopted a charter for its own government’ is special and class 
legislation violative of the uniformity provisions of section 18, 
art. III of the Constitution.” 


“A valid classification of cities for purposes of legislation must 
admit of additions to it. It must not be so constituted as to pre- 
clude addition to the numbers included within it.” 


July 31, 1944 
Nebraska Liquor Control Commission 


In your letter of July 22nd you say 
“We respectfully ask your opinion on the following set of facts: 


“Section 53-337, Nebraska Statute, provides: (The permissable 
hours for the sale of beer at retail on Sunday, if allowed, within the 
corporate limits of cities and villages, shall be governed by ordinance 
of the local governing body; and outside the corporate limits of cities 
and villages shall be determined by rule or order of the commission.) 


“A small town passed an ordinance which reads as follows: 


ELECTION DAYS, NO SALE; SECULAR DAYS AND SUNDAYS, 
HOURS OF OPENING AND CLOSING.—No person shall within such 
village sell at retail any alcoholic liquor, including beer, on the day of 
any national, state, county or municipal election, including primary 
election during the hours the polls are open in said village. No person 
shall within such village sell at retail any alcoholic liquors, on the 
first day of the week commonly called Sunday: PROVIDED, that 
on Sunday beer may be sold between the hours of................ o’clock A.M. 
17s Re ee o’clock, P.M. It shall be unlawful for any person to sell 
alcoholic liquor, except beer, within such village on secular days at 
any other time not above specifically prohited between the hours of 
10 o’clock P.M. and 6 o’clock A.M. of the succeeding day. It shall 
further be unlawful for any person to sell beer within such village 
on secular days at any other time not above specifically prohibited 
between the hours of 12 o’clock midnight and 6 o’clock A.M. of the 
succeeding secular day. 


‘Does this ordinance, taken in connection with the state law, 
prohibit the sale of beer on Sunday? If it does prohibit the sale of 
beer on Sunday can the ordinance be amended by resolution so as to 
permit the sale of beer on Sunday?” 


The determination of the meaning and intent of this ordinance 
turns on the provision in the ordinance, which reads as follows— 


“provided, that on Sunday beer may be sold between the 
PSIG SUL, cove nsayscece o’clock A.M. and................ o'clock P.M.” 


It would seem to us that very probably a mistake was made in 
passing and publishing this ordinance without filling in the blanks. 
Undoubtedly, it was intended to authorize Sunday sales between cer- 
tain hours, but what hours? 


It occurs to us that this is a matter upon which the Commission 
cannot speculate— that the ordinance in its present condition is so 
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vague and uncertain that it cannot be given any effect as to this 
particular clause, and that the result is the same as though the clause 
had not been inserted, and as to sales under the ordinance as it now 
stands, there may be no sale of Sunday beer. 


The ordinance may of course be amended but we do not think 
it may be amended by mere resolution, but must be amended by a 
new ordinance properly passed and approved as provided for cities 
or villages. 


SALARIES 


April 27, 1943 


Hon. James H. Anderson, State Senator 
You say: 


“TI wish to submit to you for your opinion the following 
question. Can the salary of a police judge for a city of the 
first class be increased during the term of office for which he 
es been elected, so as to take effect during that term of 
office?” 


The office of police magistrate in a city of the first class is a 
constitutional office called into existence by Section 1 of Article V 
of the Constitution. State v. Stuht, 52 Neb. 209, 71 N. W. 941; State 
v. Moores, 61 Neb. 9, 84 N. W. 399; State v. Mayor of Hastings, 91 Neb. 
304, 135 N. W. 1028; State v. Reilly, 94 Neb. 232, 142 N. W. 923. 


Section 16-302, Compiled Statutes of Nebraska for 1929, fixes the 
term of office of such police magistrate at two years. It follows, there- 
fore, that under the provisions of Section 19, Article III of the Consti- 
tution, the salary of a police magistrate in a city of the first class 
cannot be changed during his term of office. 


COUNTY GOVERNMENT 
COUNTY ASSESOR 
April 14, 1944 


Mr. Kelso Morgan, County Attorney 


You state that a unit ledger accounting system is being set up in 
Douglas County, as authorized in L. B. 32, Neb. 1943 Laws, S. C. J. 
160. You say, “The question is—when the unit tax ledgers are adopted, 
who can transcribe the assessments? Is that the duty of the assessor 
and is the county clerk without authority to perform such duties?” 


Amongst the sections of the statutes amended by L B. 32 is Sec- 
tion 77-1602, Compiled Statutes of Nebraska for 1929. This provides 
that the county clerk shall make up assessment books or unit valuation 
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ledgers in counties having a population of two hundred thousand or 
more. This is to be done on or before the first day of April of each 
year in which an assessment of real estate is to be made. 


Under Section 77-1604, Compiled Statutes of Nebraska for 1929, 
which is not amended, the county clerk is required to cause all assess- 
ment books and blanks necessary to be used in the assessment of 
real and personal property to be delivered to the assessor on or be- 
fore the first day of April in each year. 


Section 77-1804, Comp. St. Supp. 1941, provides that after equali- 
zation by the county and state boards and the levy of taxes, and be- 
fore the first day of November, the county assessor shall be supervisor 
of tax list in counties between fifty and one hundred fifty thousand 
and in all other counties the county clerk shall transcribe the assess- 
ments into a suitable book, etc. 


Section 77-1804, Comp. St. Supp. 1941, was amended by L. B. 32 
by the addition of a proviso, which is as follows: 


“Provided, any county board in counties having a population 
of two hundred thousand or more, may, in its discretion, direct 
the assessor to transcribe the assessments of the several pre- 
cincts, townships, cities or villages into unit tax ledgers, and 
whenever such board exercises the discretion conferred here- 
in, it shall be the duty of the county assessor to prepare said 
unit tax ledgers, as hereinafter prescribed, in lieu of the tax 
lists heretofore provided herein. Unit tax ledgers shall be fur- 
nished at the expense of the county, shall be properly ruled 
and headed to reflect ownership, the description of the lands, 
all changes of ownership or description, number of acres and 
value, number of city and village lots and their valuations, 
value of personal property and each description of tax, with 
a column for polls, adequate space for entering the payments 
of annual or semi-annual installments, and adequate space for 
delinquent taxes of previous years.” 


It will be noted that it is discretionary with the county board to 
direct the assessor to transcribe the assessments into unit tax ledgers. 


Subdivision (2) of Section 77-1805, Comp. St. Supp. 1941, as 
amended by L. B. 32, provides, “The tax list, or unit tax ledgers in 
counties having a population of two hundred thousand or more, shall 
be completed, by the supervisor of tax lists or county clerk, etc.” It 
is further provided, “The supervisor of tax lists or assessor shall return 
such completed tax records to the county clerk in time for transmission 
to the county treasurer, as provided by law.” 


The interpretation we would place upon these various sections 
would be this: That in counties having a population of two hundred 
thousand or more the county board may, in its discretion, direct the 
assessor to transcribe the assessments in unit tax ledgers and to pre- 
pare such unit tax ledgers “in lieu of tax lists heretofore provided 
herein.” 


We find, however, that there is no method provided by which the 
county board may exercise its discretion to adopt the unit tax ledger 
system except by directing the assessor to transcribe the assessments. 
It would, therefore, seem that where a discretion is so exercised, the 
preparation of the unit tax ledgers and the transcription of the assess- 
ments must necessarily be done by the assessor as supervisor of tax 
lists. 
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COUNTY ATTORNEY 
March 19, 1943 


Mr. Emil J. Eret, County Attorney, Crete. 


Reference is made to your recent communication in which you 
say that you have been requested to appoint the Kearney Air Base Sur- 
geon to assist you as coroner in the investigation of deaths occuring 
in military equipment. You state that you have advised the surgeon 
that you no of no authority under which you might make such an 
appointment, and that he has sent to you a resolution, copy of which 
you enclose with your letter, and requested that you have the Board 
of County Commissioners adopt this resolution. Pointing out that 
you desire to assist and further the investigations of the military 
authorities rather than hamper them, you request our opinion as to 
whether you may lawfully cooperate with the Army by making the 
requested appointment, or securing the adoption of the resolution by 
the County Commissioners. 


Comp. St. Supp. 1941, Sec. 26-910, requires that the county at- 
torney perform all the duties enjoined by law upon the coroner, and 
makes the county attorney ex-officio coroner. There is no authority 
for delegation of this duty except that part of the coroner’s duties re- 
lating to viewing dead bodies and serving papers may be delegated 
to the county sheriff, and in a few instances the county clerk may serve 
papers. 


There is nothing in Article 25, Comp, St. 1929, authorizing the 
coroner to appoint a deputy or assistant. In counties in which the 
population exceeds 125,000 inhabitants, the statute authorizes the 
the appointment of a coroner’s physician, but in smaller counties there 
is no authority for an appointment of that kind. In the absence of 
statute, no officer has authority to delegate to private persons the 
discharge of his public powers and duties. 46 C. J. 1062. Except for 
the discharge of ministerial duties a deputy cannot be appointed at 
common law. 46C. J. 1062. 


The resolution which has been tendered you seems to contemplate, 
that the Board of County Commissioners shall give jurisdiction to the 
Kearney Air Base Surgeon over bodies found dead in the county, 
which have been involved in accidents in military equipment, and that 
such Air Base Surgeon shall “release jurisdiction” to you as coroner 
only in cases where “a coroner’s inquest is evident.” 


Laying aside entirely the unfortunate phraseology of this attempt 
to prepare a resolution, the matter may be disposed of by pointing 
out that the County Commissioners have no power or authority or 
jurisdiction whatever to direct you not to perform the duties which 
are imposed upon you by law, or to “waive” or “release” your juris- 
diction over dead bodies found in your county. The duties imposed 
upon you as ex-officio coroner are fixed by the legislature. They can- 
not be delegated by you to another, nor may your obligation to per- 
form those duties, personally, be waived by any power other than the 
legislature. 
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COUNTY CLERK 


November 3, 1943 


Mr. T. G. Weddel, County Attorney, Springview. 


In your communication of October 25, last past, you call atten- 
tion to the fact Section 26-706, Comp. St. 1929, required that the County 
Clerk, before December 1 of each year, prepare separate estimates cf 
the supplies required for the use of the County Officers during the 
following year, and publish a brief advertisement in some newspaper 
published in the county, stating the probable gross number of each 
item of supplies required, and inviting bids therefore; that this statute 
was repealed in 1943 by L. B. 184, which amended it to read as follows: 


“Tt shall be the duty of the county clerk, in all counties having 
a population of two hundred thousand or more inhabitants, on 
or before December 1 annually, to prepare separate estimates 
of the supplies, materials, equipment and machinery required 
for the use of the county officers during the coming year, 
which by law are not required to be furnished by the state, 
and, in order to properly estimate the amounts of supplies, 
materials, equipment and machinery to be needed by the 
county government, the county clerk shall keep a perpetual 
inventory of all personal property of the county.” 


You ask the opinion of this office as to whether, in the present 
state of the law, it is necessary, in counties having a population less 
than 200,000 inhabitants, that the estimates and publication, previously 
required, be made. 


Comp. St. 1929, Section 26-706 has, as you point out, been entirely 
repealed by L .B. 184, and in its place we now have the statute above 
quoted. This statute, therefore, now governs, and since it relates only 
to counties having a population of more than 200,000 inhabitants, none 
of its requirements are to be observed in counties containing less than 
that number of inhabitants. 


The provisions of the County Budget Act, of course, provide for 
the publication of a summary of the so called budget, in which pro- 
posed budget are included the estimated expenses for supplies as well 
as other matters. 


You also ask whether it is an administrative duty of county 
clerks, in counties of less than 200,000 inhabitants, under Section 8 of 
L. B. 184, to approve orders for supplies by certifying that there is 
money on hand with which to pay them, or that the article sought to 
be purchased is within the budget provisions, before any order may be 
filed which the county will be obliged to pay. 


Section 8 of L. B. 184, to which you refer, provides as follows: 


“Except in emergency ,which the county board shall declare 
by resolution, for certain types of purchases, no order for de- 
livery on a contract on open market order for supplies, mate- 
rials, equipment or contractual services for any county de- 
partment or agency shall be awarded until the county clerk 
shall have been satisfied that the unencumbered balance in the 
fund concerned, in excess of all unpaid obligations, is suffi- 
cient to defray the cost of such order or contract, or the county 
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clerk shall have been satisfied that the purchase is one con- 
templated in the terms of the county budget as set up by the 
county board. Whenever any officer, office, department or 
agency of the county government shall purchase or contract 
for any supplies, materials, equipment or contractual services 
contrary to the provisions of this act, such order or contract 
shall be void and of no effect. The county officer or the head 
of such department or agency shall be personally liable for 
the costs of such order or contract and, if already paid for out 
of county funds, the amount thereof may be recovered in the 
a of the county in an appropriate action instituted there- 
on 


This section apparently applies to all counties in the state regard- 
less of size. Now while this statute does not specifically provide that 
the county clerk shall endorse his approval of purchases, or otherwise 
signify that he has satisfied himself in accordance with the statute, 
it does provide that all contracts for the delivery of supplies, materials, 
etc., shall be void unless the county clerk has been satisfied that the 
unencumbered balance in the fund concerned, in excess of all unpaid 
obligations, is sufficient to pay the cost of such order or contract, or 
that the purchase is one contemplated by the current county budget. 


It is our opinion that the statute contemplates that the clerk, 
when so satisfied, shall indicate it in some manner, It would seem, 
therefore, that the proper practice would be to secure a certificate 
from the clerk that he was satisfied in the respect mentioned in the 
statute, which should be attached to the claim filed with the county 
commissioners, not only for the protection of the officer placing the 
order, but in order that the claim may be allowed by the commission- 
ers. The clerk, of course has not duty or authority to approve the 

urchase, but simply performs a ministerial duty in satisfying himself 
in accordance with the statute. 


February 2, 1944 


Honorable Ray C. Johnson, Auditor of Public Accounts 
Honorable Frank Marsh, Secretary of State, Lincoln 


You inquire whether under the provisions of L. B. 366, 56th Ses- 
sion of the Nebraska State Legislature, 1943, the register of deeds or 
county clerk are entitled to collect a fee for recording the liens filed 
by the Secretary of State against corporations owing delinquent oc- 
cupation tax. 


The statutory provisions governing the fee to be charged by the 
register of deeds and the county clerk for recording and filing instru- 
ments are found in Section 33-114, Comp. St. Supp. 1941, and Section 
26-1224, Comp. St. 1929, which provide as follows: 


33-114. “The register of deeds or the county clerk as ex 
officio register of deeds shall receive for recording deed, 
mortgage, or any other instrument for the first two hundred 
words, seventy-five cents, and for each ten words thereafter 
one cent; copying of record, for each ten words, one cent; 
certificate and seal, twenty-five cents; entering satisfaction of 
mortgage or lien on real estate on margin of record, twenty- 
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five cents: Provided, where final decree in probate proceedings 
is required to be filed with the register of deeds in accordance 
with the provisions of Section 30-1302, Compiled Statutes of 
Nebraska, 1929, the register of deeds or the county clerk as 
ex officio register of deeds shall receive a fee of two dollars 
for recording a decree entered in an intestate estate and three 
dollars and fifty cents for recording a certified copy of the will, 
of the certificate of probate and of the decree entered in a 
testate estate; and provided further, the county clerk shall 
receive for filing every chattel mortgage and assignment there- 
in if any, or a copy thereof, ten cents, or any subsequent 
assignment thereof, or copy thereof, ten cents; for entering 
the same or subsequent assignment thereof, in a book, fifteen 
cents; and for certified copies of such instruments so filed as 
aforesaid, for every one hundred words, ten cents; and pro- 
vided further, he shall receive the sum of twenty-five cents 
for the filing and indexing of each farm storage certificate 
and certification of such filing on the duplicate original 
thereof and subsequent release thereof.” 


26-1224. “Such officer shall receive a fee of twenty-five (25c) 

cents for filing and indexing of each notice and each certifi- 

— of discharge, to be paid by the Collector of Internal 
evenue.” 


There is a clear distinction between the recording of an instrument 
and the filing of an instrument. 


A provision that an instrument be recorded implies that the same 
be copied into the record of the office, while an instrument is said 
to be filed when it is delivered to the proper officer and lodged by 
him in his office, or, as stated in O’Brien v. Schneider, 88 Neb. 479, 
129 N. W. 1002, “ a document is ‘filed’ with an officer when it is placed 
in his custody and deposited by him in the place where his official 
records and papers are usually kept.” 


It will be noted that in Sec. 33-114 the only fees a register of 
deeds is authorized to charge are for the recording of instruments and 
that Sec. 26-1224 only authorizes a fee for the filing and the indexing 
of federal tax liens and the filing of a certificate of discharge of the 
same. By the provisions of Sec. 33-114, the county clerk is authorized 
to charge a filing fee only for those instruments specifically mentioned 
in said section. 


L. B. 368 authorizes the Secretary of State to file the notice of 
lien or unpaid corporate occupation tax in the county where the 
personal property or the real estate sought to be charged with such 
lien is situated. No requirement is made that a filing fee must be 
paid, and we are, therefore, of the opinion that no filing fee is re- 
quired for the filing of such lien. 


May 23, 1944 
Mr. William Keeshan, County Attorney, Albion. 


You state that the Secretary of State has submitted to your 
County Clerk for filing certain liens against corporations for unpaid 
corporate occupation tax. You mention that several of these corpora- 
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tions are defunct and the title to the property now held by bona fide 
purchasers for value. You inquire whether it is the duty of the 
County Clerk to file such liens. 


The liens against the personal and real property of these corpora- 
tions are being filed by the Secretary of State under the authority of 
L. B. No. 368, 56th Session Nebraska State Legislature, 1943. The liens 
which are now being filed are against corporations which have been 
dissolved for failure to pay their taxes, as provided by law. Under 
the provision of Section 24-1712. Comp. St. 1929, such unpaid corporate 
occupation tax constituted a lien upon all of the property of the 
corporation, both real and personal. The only place where such a lien 
appeared of record was in the office of the Secretary of State prior to 
the enactment of L. B. No. 368, and any purchaser would be required 
to check the records of the Secretary of State’s Office in order to de- 
termine whether or not any such lien existed against the property. 
ae reference to these past due liens, L. B. No. 368 provides as fol- 
ows: 


“Provided, however, occupation taxes existing and delinquent 
at the time this act becomes effective shall cease to be a lien 
as against any mortgagee, pledgee, purchaser or judgment 
creditor unless a notice of the lien is filed by the Secretary 
of State, within one year after the taking effect of this act, 
with the county clerk of the county wherein the personal 
property sought to be charged with such lien is situated, and 
with the county clerk or register of deeds of the county where- 
in the real estate sought to be charged with such lien is 
situated.” 


Under this act, it clearly becomes the duty of the County Clerk 
to file these liens when forwarded to him by the Secretary of State, 
and failure to do so would undoubtedly subject such officer and his 
bondsmen to liability for any damages occasioned by such failure to 
file the same. 


The aforementioned bill does not make any provision as to how 
these liens should be filed. We have heretofore suggested in an 
opinion given to the Secretary of State that the liens against personal 
property may be placed on the miscellaneous record and that the 
liens against real property may be filed and indexed in the same man- 
ner as are federal tax liens. 


COUNTY COMMISSIONERS AND SUPERVISORS 
March 26, 1943 


Mr. John P. Misko, County Attorney, Ord. 


In your communication of March 22, you request the opinion of 
this office as to how a vacancy in the membership of the board of 
supervisors in a county under township organization shall be filled, 
and call our attention to Sec. 26-207, Comp. St. 1929, and Sec. 32-1703, 
Comp, St. 1929. 


Comp. St. 1929, Sec. 32-1703, is a general statute dealing with the 
subject of vacancies and providing: 
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“Vacancies shall be filled in the following manner: ... In 
the membership of such (county) board, by the county clerk, 
county attorney and county treasurer.” 


Comp. St. 1929, Sec. 26-207, deals specially with counties under 
township organization. After providing for the appointment of super- 
visors, this section concludes with the following sentence: 


“Any vacancy shall be filled by appointment by the remaining 
supervisors.” 


In State v. West, 62 Neb. 462, 87 N. W. 176, the syllabus by the 
court is as follows: 


“Where a vacancy occurs in a board of supervisors in a county 
under township organization the remaining members of the 
board constitute the proper authority to fill such vacancy.” 


The language of the opinion conforms to the syllabus, and in 
discussing the effect of what is now Sec. 32-1703, Comp. St. 1929, the 
court said: 


“In the case of State v. Rankin, 33 Nebr., 266, it was held: 
‘Where a law creating an office specifically provides how 
vacancies occurring in such office shall be filled, such provi- 
sion, and not the general law on the subject of vacancies, 
pb and controls the method of filling vacancies in such 
office.’ ” 


You suggest in your letter that Sec. 32-1703, above quoted, was 
adopted by the Legislature after State v. West was decided in 1901. 


Investigation discloses that Sec. 32-1703 was adopted in 1879 (Laws 
of Nebraska 1879, p. 270) and has remained in effect without material 
change since that time. 


Comp. St. 1929, Sec. 26-207, was not adopted until 1895. 


In our opinion, the provisions of the latter statute providing for 
the filling of vacancies governs, rather than the general statute, and 
accordingly any vacancy in the membership of the board of supervisors 
of a county under township organization must be filled by the remain- 
ing supervisors. 


October 8, 1943 
Mr. W. H. Line, County Attorney, Loup City. 


In your recent letter you state that one of your county supervi- 
sors designated as “A” enlisted in the Army to attend officers’ training 
school; that March 10, the county board appointed “B” to act during 
the absence of “A”; that a few months later “A” returned and as- 
sumed his duties as supervisor; that still later “A” was inducted into 
the Army and that more than a year remains of his year as supervisor. 


You ask whether or not the appointment of “B” in March during 
the first absence of “A” would cover the second absence of “A” or 
whether the county board could now appoint someone else to serve 
as supervisor in the absence of “A”. 


= LS 


A part of Section 32-1701, Comp. St. Supp. 1941, as amended by 
ee Bill No. 409, Nebraska State Legislature 1943, reads as 
ollows: 


“Tf the incumbent accepts a commission to any military or 
naval office or is inducted into or enlists in the military or 
naval service of the United States, the county board of the 
county, the local governing body of the city, village or other 
governmental subdivision or the Governor or other appointive 
power, officer or agency, as the case may be, in or under 
which such incumbent holds office, may forthwith appoint 
an acting officer for such office for the period during which 
the elected or appointed incumbent shall be absent, by reason 
of the exercise of such military or naval duties, or ‘during the 
period of the term for which the incumbent has been elected 
or appointed.” 


In construing the above provision of the law, it is our opinion 
that the appointment of “B” by the supervisor during the first absence 
of “A” terminated upon the return of “A” to his office of county super- 
visor and his again assuming his duties, and that during the second 
absence of “A” the county board would have the authority to appoint 
any person they deemed suitable as acting officer for “A” during his 
second absence. 


March 21, 1944 


Mr. Kelso Morgan, County Attorney, Omaha. 


You state that Edward Jelen, a county commissioner of Douglas 
County, is entering the naval service of the United States and expects 
to leave the office without a vacancy. You inquire as to who will 
appoint an acting officer for such office for the period during which 
Mr. Jelen will be absent by reason of exercise of his naval duties. 


Sec. 32-1701, Comp. St. Supp. 1941, as amended by L. B. 409, 56th 
session of the Nebraska State Legislature, provides that the acceptance 
of a commission to any military or naval office, or the enlistment or 
induction into the military or naval service of the United States which 
may require the incumbent in a civil office to exercise such military 
or naval duties within the term for which he was elected or appointed 
shall not create a vacancy of such office unless such official shall 
resign. Said section further provides: 


“ * * * if the incumbent accepts a commission to any military 
or naval office or is inducted into or enlists in the military or 
naval service of the United States, the county board of the 
county, the local governing body of the city, village or other 
governmental subdivision or the governor or other appointive 
power, officer or agency, as the case is, in or under which 
such incumbent holds office, may forthwith appoint an acting 
officer for such office for the period during which the elected 
or appointed incumbent shall be absent by reason of the ex- 
ercise of his military or naval duties, or during the period 
of the term for which the incumbent has been elected or 
appointed; * * ” 
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By the use of the term “or other appointive power” in the above- 
quoted provision, we believe that the legislature intended that the 
same officers who are required to make appointments in the case of 
a vacancy in office should make the appointment when the incumbent 
is required to be absent because of military or naval duties. Sec. 32- 
1703, Comp. St. 1929 provides that in case of a vacancy in the mem- 
bership of the County Board, such vacancy shall be filled by the 
County Clerk, County Attorney and County Treasurer. It is our 
opinion that these same officers will be required to make the appoint- 
See for membership on the County Board during the absence of Mr. 

elen. 


September 8, 1944 


Leo M. Bayer, County Attorney, Alliance. 


We have your request for an opinion as to the power of a County 
Board to contract for or to purchase a memorial to be erected in 
honor of the soldiers of the County serving in the present war. 


The Supreme Court of Nebraska has rather consistently held that 
County Boards can only exercise such powers as are expressly granted 
by statute and such grant of power must be strictly construed. Ahern 
vs. Richardson Co. 127 Neb. 659, 256 N. W. 515, State vs. Commisioners, 
18 Neb. 283, 25 N. W. 91, Morton vs. Carlin, 51 Neb. 202, 70 N. W. 966, 
Speer vs. Katzenstein, 9 N. W. (2nd) 306. 


It also has been rather consistent in holding that County Boards 
are necessity clothed with such powers as are necessary to discharge 
the official duties devolved upon them by law. Berryman vs. Schah- 
lander, 85 Neb. 281, 122 N. W. 990, Wherry vs. Pawnee Co. 88 Neb. 
503, Speer vs. Katzenstein, 9 N. W. (2nd) 306. 


Sections 26-105 and 26-108 C. S. Supp. 1941 set forth the powers 
and duties of the County Board. We are unable to find anything in 
either that would warrant such expenditure. We do not feel that 
Sec. 26-801 Comp. St. Neb. 1929 can possibly apply to your inquiry. 


However Sec. 80-201 Comp. St. Neb. 1929 presents the only autho- 
rity we find in the Statutes. It uses this language: 


“All counties .... are hereby authorized to erect or aid in the 
erection of statutes, monuments or other memorials commemorating 
the services of the soldiers and sailors of the Civil, Spanish-American 
or World Wars ....” The subsequent sections provide the pro- 
cedure to follow. 


We have been unable to find any Court construction of this 
statute. It was passed in 1919 and of course could not have contem- 
plated the present World War. However the present conflict has been 
by almost universal custom been designated as a World War. But if 
we apply the rule of strict construction we do not believe that the 
statute above set out could be held to warrant its application to the 
present conflict. The question is not entirely free from doubt but 
in our opinion the Legislature could not have intended it to apply to 
the present conflict at the time of passage in 1919. 
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COUNTY JUDGE 


May 4, 1943 
Mr. Arthur A. Weber, County Attorney, Bassett. 


In your recent communication you state that the county judge of 
your county, containing less than 4,000 inhabitants, is a bonded ab- 
stractor, and pursues an abstracting business during office hours, 
using the typewriter, office space, lights and heat furnished by the 
county while pursuing his abstracting business. The county judge 
does not have a clerk or other office assistant and keeps his work as 
county judge up to date. However, during part of the time he goes 
across the hall from the county judge’s office to the county clerk’s 
office, to look up records, leaving the door of his office open, and 
remains subject to call by anyone needing his services as county judge. 
You ask this office to answer the following questions with reference 
to this situation: 


“1. Does a Commissioner or Board of County Commissioners 
have the right or duty to prevent said Judge from abstracting 
during office hours? 


“2. Can the judge be barred from using county equipment 
and office space, heat and lights for abstracting or conducting 
any other type of private business? 


“3. Can the judge be required to pay a rental for the use of 
county equipment. office space, heat and lights while pursuing 
the abstracting business? 


“4. Js the office of County Judge of a county of the popula- 
tion of Rock County (being under 4,000 population) a full 
time office that would prevent him from carrying on any 
other type of work during regular working or office hours?” 


In our opinion the board of commissioners is not empowered by 
law to pass upon the propriety or impropriety of the manner in which 
a county officer performs his duties. The powers of the board of 
commissioners are, like the powers of all other county officers, fixed 
by statute, and even if it were improper for the county judge to 
engage in the abstracting business, no duty would, in our opinion, rest 
with the board of commissioners in connection therewith. 


Except in counties having a population of over 8,000 it is not un- 
lawful for a county judge to engage in the abstracting business. In fact 
the legislature apparently contemplated that he might lawfully so 
engage, and has provided that in such case his abstracter’s bond shall 
be filed in the office of the clerk of the district court, instead of in the 
office of the county judge. Comp. St. Supp. 1941, Sec. 76-601. 


The only other statutory limitation upon the right of a county 
judge to engage in an outside enterprise or business is found in Sec. 
7-111, Comp. St. 1929, but this section has no reference to the situation 
presented by you. 


Comp. St. Supp. 1941, Sec. 26-108, provides as follows: 


“Tt shall be the duty of the county board of each county: 

to provide suitable rooms and Spies for the accomoda- 
tion of the several courts of record, ... and suitable furni- 
ture therefore... . 


pan 


The same statute also provides that it is the duty of the county 
poard to provide suitable books and stationery for the county judge 
and other county officers. 


The furnishings of a proper office necessarily implies the furnish- 
ing of heat and lights as well as office space, and the requirement that 
suitable furniture and equipment be supplied covers such things as 
typewriters. Since the law requires the county to furnish these 
things, it would be impossible in our opinion for the commissioners to 
require the judge to pay rent for the use of office space, heat, lights 
and typewriter. The space, lights and heat would definitely have 
to be furnished at all events. 


In view of these considerations, in our judgment all four of the 
questions propounded by you should be answered in the negative. 


COUNTY SHERIFF 


January 6, 1943 
Mr. L. D. Mengel, State Sheriff 


In your request of recent date, you ask the opinion of this office 
as to the amount of mileage or other expense which a sheriff may 
collect for returning a prisoner from another state for prosecution. 
You ask our opinion on this matter as to a case where the defendant 
is extradited, and as to a case where he signs a waiver and returns 
without extradition. 


Comp. St. Supp. 1941, Sec. 29-730, a part of the Uniform Extradi- 
tion Act, provides as follows: 


“When the punishment of the crime shall be confinement of 
the criminal in the penitentiary the expenses shall be paid 
out of the state treasury on certificate of the governor and 
warrant of the auditor of public accounts; and in all other 
cases they shall be paid out of the county treasury in the 
county wherein the crime is alleged to have been committed. 
The expenses shall be the fees paid to the officers of the state 
on whose governor the requisition is made, and not exceed- 
ing five cents per mile for all necessary travel in returning 
such prisoner together with such additional expenses for sub- 
sistence in making such return.” 


Sec. 29-728 of the same act provides for demand by the governor 
of this state upon the governor of the asylum state for the delivery 
of a fugitive, and requires him to issue a warrant to some agent 
commending him to receive the fugitive and convey him to the officers 
of the county in this state in which the offense was committed. 


When this procedure is followed, that is when a man is extradited, 
the expenses of the agent named by the governor are to be paid by 
the state, upon a cetificate issued by the governor. In such cases, 
the agent appointed by the governor acts not as an officer but simply 
as the governor’s appointee, and he is paid his actual expenses only, 
not exceeding five cents a mile for his own travel, plus subsistence. 
If the prisoner is returned by train, he is, of course, entitled to a re- 
fund of transporting the prisoner. 


Sarge 


Where instead of extraditing the defendant, the officers of the 
county in which the crime was committed elect to forego extradition 
proceedings and accept a waiver of extradition, recovery of the ex- 
penses cannot be had from the state, but must be collected from the 
county. We know of no statute which authorizes the payment of 
mileage for such service outside the State of Nebraska and are of the 
opinion that in such cases the sheriff may collect from the county 
only his actual expenses, which would be computed in the same man- 
ner and on the same basis as they would in the case of extradition. 


January 22, 1943 


Mr. Elmer F. Witte, Pawnee City. 
In your recent letter you raise the question: 


“In the case where the county treasurer has issued a distress 
warrant and given it to the sheriff for service, and the sheriff 
has failed to levy within the 60 days and perhaps has made no 
return, can he make a return on the warrant and request the 
county treasurer to issue an alias, so that he can levy on the 
property of the tax payer, where he is about to move or sell 
property?” 


You are familiar with 77-1916 C.S. 1929 which provides: 


“All distress warrants issued by the treasurer for the col- 
lection of taxes shall be served by the sheriff of the county in 
the same manner as process issued by the district court and he 
shall make returns of the same to the treasurer of the county 
within sixty days from the date of issue, with an endorsement 
thereon showing that the taxes therein described have been 
collected or that, upon diligent search, no property could be 
found whereof to collect the same. For making a false return 
the officer shall be liable for double the amount of taxes, 
with interest and costs, to be recovered in the name of the 
county.” 


and we are of the opinion that a county sheriff should make his return 
within the sixty days, and, if later he discovers personal property on 
which to levy, he should request, and the treasurer should issue, an 
alias distress warrant. Such a procedure would seem to be indicated in 
the recent Nebraska Supreme Court case of Krug v. Hopkins 132 N. 
768, 273 NW 221. The sheriff, in that case, called off a sale after bids 
had been made and filed the following return: 


“T did at 10 a.m. on the 19th day of February, 1936, offer the 
above described personal property for sale and the bids being 
insufficient and as the property was inaccessible for inspection 
by prospective bidders on account of snow to the depth of 
three to four feet, and being unable to readvertise and sell 
within the life of this writ, the same is returned without 
further action.” 


The district court granted an injunction to prevent the sheriff from 
selling the property under alias distress warrants and directed him to 
accept the money bid. Upon appeal the Supreme Court reversed and 
dismissed the action giving as their reason that the Nebraska laws give 


Be) lew 


broad powers to its officers in the collection of taxes due on personal 
property. And if an officer can decide what is a fair price for personal 
property he may also decide when there is enough property within 
the county to make a levy and cause an alias distress warrant to be 
issued for that purpose. 


January 28, 1943 


Honorable John E. Mekota, Chairman 
Claims and Deficiencies Committee 


Your letter of January 26 raises two questions: 1. What is the 
proper allowance to be paid to a sheriff for boarding state prisoners 
where the average is above twelve and where the total number of 
prisoners always exceeds fifty? 2. In defining “state prisoners” is 
there a distinction between those charged with a misdemeanor and 
those charged with a felony? 


We are of the opinion that the fees due a sheriff for boarding 
prisoners should be computed according to the total number of prison- 
ers in the jail. There is no longer a distinction between state and 
county prisoners and where the total number exceeds fifty the al- 
lowance is 45 cents per day per prisoner. To arrive at that conclusion 
one must study the history of Sections 33-120 and 47-111, Compiled 
Statutes Supplement, 1941, and keep in mind that the reason behind 
most of the legislative changes and much of the litigation is the fact 
that the fees allowed on a 75 cents per day basis amounts to a sum in 
excess of $27,300.00 per year for every one hundred prisoners boarded. 
That kind of fees might have made the privilege of being elected sheriff 
and incidentially boarding prisoners attractive, if viewed as a business 
opportunity. Section 33-120, Compiled Statutes Supplement, 1941, 
reads in part as follows: 


“The several sheriffs shall charge and collect fees as follows, 
to-wit: .... for boarding prisoners, other than state prison- 
ers, seventy-five cents per day in all counties where there is an 
average of less than fifty prisoners per day, and forty-five 
cents per day where there is an average of more than fifty 
prisoners per day:” 


Section 47-111: 


“The sheriffs or jailers of the several counties who, have the 
custody of the state or other prisoners confined in the jails of 
such counties, shall receive for boarding such prisoners, the 
schedule of fees set forth in Section 33-120 (a) C. S Supp., 
1933, as amended by Section 1, House Roll, No. 226, Fiftieth 
Session, Nebraska State Legislature; a a 


As to a history of these two sections “It appears that in the Revised 
Statutes of 1866, chapterr 19, entitled ‘Fees’ (referring to all county 
officers), section 5 thereof provided a fee of 75 cents a day for boarding 
prisoners. This section was amended in 1871 (Laws 1871, p. 108), again 
in 1875 (Laws 1875, p. 80), and in 1877 (Laws 1877, p. 40). It thus stood 
from 1877 to 1907 without any change. In the last-named year an 
attempt was made to again amend the section in a radical manner, but 
the attempted amendment was declared void. See State v. McShane, 
93 Neb. 46, 139 N. W. 850, and McShane v. Douglas County, 95 Neb. 699, 
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146 N. W. 979, on rehearing, 96 Neb. 664, 148 N. W. 569. The section 
was again amended in 1915 (Laws 1915, c. 37), and in 1921 (Laws 1921, 
c. 102), and since that date has remained unchanged. As early as 1866 
the chapter of the statutes relating to jails contained one section re- 
lating to the boarding of prisoners. This section was amended in 1869 
(Laws 1869, p. 171). Again, in 1873, an attempt was made to amend 
this section of the statute. The words ‘or other’ were inserted immedi- 
ately after the words ‘state prisoners’ apparently so as to make it apply 
to all prisoners. This attempted amendment was declared ineffectual 
by this court in Lancaster County v. Hoagland, 8 Neb. 36., and thus the 
statute was left as it existed in 1869, which related only to the boarding 
of state prisoners. In 1911 commissioners were appointed to ‘bring 
together all statutes and parts of statutes relating to the same subject- 
matter, omitting obsolete or repealed matter and such as has been 
declared to be invalid, * * * * supply apparent omissions, reconcile 
contradictions and note imperfections in general.’ Laws 191l,c. 166, 
sec. 2. This commission for a revision of the statutes interpolated into 
the opening clause of this section the words ‘or other’ between the 
words ‘state’ and ‘prisoners.’ Whether this statute ever became oper- 
ative by reason of the adoption by the Legislature of the report of the 
commission, it is unnecessary to determine. It is apparent that the 
section did not provide by whom the boarding of and expense of keep- 
ing prisoners, other than state prisoners, should be paid, and it is evi- 
dent that that section, which, as amended, is now section 3006, Comp. 
St. 1922, was intended only to apply to the boarding of state prisoners, 
and that to determine the rate of pay that the sheriff should receive for 
boarding prisoners, other than state prisoners, reference must neces- 
sarily be had to section 2381, Comp. St. 1922.” 


So, in 1922 we had two sections pertaining to the boarding of pri- 
soners, Section 3006, Compiled Statutes, 1922: 


“The sheriffs or jailers of the several counties, who have the 
custody of the state or other prisoners confined in the jails of 
such counties, shall receive for boarding | such prisoners the 
sum of seventy- -five cents per day; .... 


and Section 2381, Compiled Statutes, 1922: 


rs for boarding prisoners, seventy-five cents per day in 
all counties where there is an average of less than one hundred 
prisoners per day, and fifty cents per day where there is an 
average of more than one hundred prisoners per day;.... 


Then, in the Session of 1925, the Legislature tried again to pass on 
to the state the saving that can be effected by buying food in large 
quantities and they fixed a rate (Chapter 86) of 75 cents per day where 
less than one hundred prisoners are boarded and 50 cents per day 
where there were more than on hundred. That act failed because as 
the Supreme Court decided in Enders v. McDonald, 115 N. 827, 215 N.W. 
144, the act was broader than its title. Then in 1933 a new act was 
passed with a new scale of fees ranging from 65 cents per day for less 
than ten to 40 cents per day if over fifty prisoners were fed. The 1933 
act was repealed and replaced in 1935 by our present statute. 


2. The meaning that our courts have always given to the term 
“state prisoner” is one who has been sentenced for a crime, the penalty 
of which is fixed by law as imprisonment in the penitentiary. Section 
29-102, Compiled Statutes, 1929, provides: 
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“The term ‘felony’ signifies such an offense as may be punished 
with death or imprisonment in the pententiary. Any other 
offense is denominated a ‘misdemeanor’.” 


So as a general proposition we have a county prisoner becoming a 
state prisoner on the day he or she starts to serve their prison term and 
when the state assumes the responsibility and expense of their custody 
and maintenance. 


In 21 F. Supp. 502, the United States District Court of New York 
held that an inmate of a state prison would remain a “state prisoner” 
in custody of the state court, though he was surrendered by state au- 
thorities to federal auhorities for trial in federal court, and would not 
be a “federal prisoner” and entitled to be confined in a county jail of a 
federal judicial district pending appeal from conviction in federal 

ourt, since the state authorities would have no right to surrender 
custody of the prisoner, and, by the same logic, a county prisoner 
becomes a state prisoner only when he has been surrendered by the 
county authorities to the state authorities under decree of court. 


July 14, 1943 
wr. Julius D. Cronin, County Attorney, O’Neill, Nebraska 


In your recent letter you request an opinion as to whether a 
County Sheriff may “make a charge of a dollar appointment fee 
each and every time he appoints an agent to serve a summons with- 
out the State.” 


Section 20-521, Comp. St. 1929 provides for personal service of 
summons without the state, as follows: 


“In all cases where service may be made by publication, 
and in all other cases where the defendants are non-residents, 
and the cause of action arose in the state, suit may be 
brought in the county where the cause of action arose, and 
personal service of the summons may be made out of the 
state by the sheriff or some person appointed by him for 
that purpose. In all cases where service of a summons is 
made on a person without the state, proof of such service 
must be made by affidavit, stating the time and manner of 
service, and such service shall be made in the same manner 
as summonses are served on parties residing within this 
state.” 


Section 20-1713, Comp. St. 1929 provides for the fees to be 
charged when a summons is issued to another county than that in 
which the action is brought, as follows: 


“When a summons is issued to another county than that 
in which the action or proceeding is pending, it may be 
returned by mail, and the sheriff shall be entitled to the 
same fees as if the summons had issued in the county of 
which he is sheriff.” 
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Neither of these sections provide for an “appointment fee” nor 
does Section 33-120, Comp. St. Supp. 1941 authorize such a charge. 
Our courts have held that an officer cannot charge fees not au- 
thorized by statute and that elected public officials must perform 
such duties for which no specific fee is provided gratuitously. 


In Red Willow County v. Smith, 67 Neb. 213, 93 N. W. 151, the 
County Treasurer had issued 200 distress warrants for delinquent 
taxes. The deputy sheriff made diligent search and was unable to 
find any property upon which to levy. He thereupon endorsed upon 
each warrant his return, and also endorsed upon each of them his 
fees for making search and return, amounting to $ .50 on each 
warrant. His claim was rejected by the county board but a judgment 
in his favor was rendered in District Court. In reversing that 
judgment the Supreme Court said: 


“An officer can not charge fees not authorized by statute 
for services performed, and any service rendered for which 
no statute authorizes a fee must be performed gratuitously.” 


The above case was recently cited in Darnell v. City of Broken 
Bow, 139 Neb. 844, in which the court disallowed collection fees on 
delinquent taxes outside statutory provisions, and in an earlier 
case of Stoner v. Keith County, 48 Neb. 279, where a county treas- 
urer had charged collection fees without ‘statutory authority his 
bondsmen were ordered to refund and it was held: 


“A public officer must discharge all the duties pertaining 
to his office for the compensation allowed by law, and will 
not be allowed compensation for extra work unless it is 
authorized by statute.” 


In Reed v. Good, 114 Neb. 777, the service and return made by 
the deputy sheriff of Woodbury County, Iowa was approved. We 
checked the files and discover that the Iowa officer’s endorsements 
showed fees in the amount of $4.25, but that there were no fees paid to 
the Nebraska sheriff who made the appointment. 


We are therefore of the opinion that for a county sheriff to make 
a charge of a dollar appointment fee each and every time he appoints 
an agent to serve summons without the state, is unauthorized by 
statute and hence illegal. 


October 2, 1943 


Mr. W. C. Conover, County Attorney, Grant. 


In your communication of September 28 you ask whether the 
sheriff must report and pay into the county treasury the fees allowed 
for personal services in conveying a patient to the hospital for the 
insane. 


Comp. St. Supp. 1941, Sec. 33-135 and Sec. 33-120 each require 
the sheriff to report and pay into the treasury all items of fees earned 
or collected by the sheriff. 
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This statute has been held to require the sheriff to report all fees 
not specifically os am his report by statute. State v. Miller, 
98 Neb. 179, 152 N. W. 326. 


Comp. St. Supp. 1941, Sec. 83-735 provides that the sheriff shall 
be allowed for his personal service in conveying a patient to the 
hospital and returning therefrom at the rate of $3.00 per day, in addi- 
tion to mileage. 


The Supreme Court said in Drexel v. Douglas County, 62 Neb. 
862, 87 N. W. 1053: 


“ * * * In our view, the word ‘fee’ for which the officer is 
required to account includes the fee of $3 per day allowed to 
sheriffs by the state for conveying convicts to the peniten- 
tiary, and the insane to the Nebraska Hospital for the Insane.” 


This language would seem to settle the matter. 


You also ask for a definition of the word “day” to be used in 
computing such fees and the fees paid to guards for assisting the 
sheriff in performing such services. In our opinion the statute refers 
to a calendar day, commencing at midnight. Since the law does not 
take cognizance of fractions of a day, if the officer or guard performs 
any substantial service during any part of a calendar day, he would 
be entitled to the statutory fee for a day’s service. 


November 29, 1943 


Mr. Leo M. Bayer, County Attorney, Alliance 


You ask whether under Section 77-1917, C. S. 1929 the sheriff 
can charge and collect mileage, when he collects personal taxes, 
without making a levy. 


This statute provides for mileage “not exceeding five cents a 
mile for each mile actually and necessarily traveled by such officer 
on each warrant.” 


It was decided by our Supreme Court in Red Willow County v. 
Smith, 67 Neb. 213 that no mileage might be charged on distress 
warrants where such mileage was not actually traveled. 


Likewise, in Kane v. The Union Pacific Railroad, 5 Neb. 105, it 
was held that the sheriff was not entitled to charge a commission 
unless he has made both distress and sale; that distress alone was 
not sufficient. 


Apparently, therefore, our Supreme Court is committed to a 
literal interpretation of the statute and regards it as mandatory. 


Certainly, if no mileage was incurred, that is, if the sheriff sat 
in his office and made the collection, he could not collect mileage 
under this statute. 
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We assume, however, the question asked relates rather to cases 
where the sheriff or his deputy goes out and is about to make a levy, 
and the money is paid over and no levy is actually made. In such 
case, mileage would be incurred, but there is a distinct question as 
to whether the statute contemplates this situation, that is, whether 
this situation is within the ambit of the statute. 


The statute goes on to say: 


“* * * When the officer has more than one warrant in his 
hands for service he shall charge only for the mileage ac- 
tually and necessarily traveled on serving all of said warrants, 
in which case the mileage so charged shall be prorated among 
such warrants. * * *” 


This would seem to indicate that the charge for mileage is to be 
allowed only when the warrants are actually served. That is to say, 
when his levy is made. This would certainly be the literal meaning 
of the statute where the sheriff had more than one warrant and made 
a trip for the purpose of collecting all-of the warrants. Further, he 
is not permitted to make separate trips for each warrant, but if he 
has more than one warrant, he must combine these warrants so as 
to prorate the mileage on them. 


Further than this, an officer is not permitted to charge any fees, 
mileage or commission unless expressly authorized by statute. We 
do not find in this statute any authority for charging mileage unless 
mileage is incurred and a levy is made. 


July 6, 1944 


Mr. Julius D. Cronin, County Attorney, O’Neill 


You state that the sheriff of your county died within the last 
few days and inquire as to the manner of appointing a successor and 
the term for which he will serve. 


Section 32-1707, Comp. St. 1929, provides that when a vacancy 
occurs in the office of county sheriff the deputy shall perform all of 
the functions of the office “until the election or appointment and 
qualification of a successor.” 


Section 32-1701, Comp. St. Supp. 1941. enumerates what shall 
constitute a vacancy in public office, one of the causes being the death 
of the incumbent. 


Section 32-1703, Comp. St. 1929, provides that the county board 
shall appoint to fill a vacancy occurring in a county office. 


Section 32-1704, Comp. St. Supp. 1941, provides in part as follows: 


“Vacancies occurring in any state, judicial district, county, 
precinct, township or any public elective office, thirty days 
prior to any general election, shall be filled thereat. * * *” 


Construing these sections together, we conclude that the deputy 
sheriff takes over the office and performs all the duties of sheriff 
until a successor is appointed and qualifies; that the county board 
appoints a successor to serve until the person elected at the next 
general election on November’, 1944, qualifies for the office. 
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The manner of filling the vacancy on the Ballot is governed by 
Section 32-1132. Comp. St. 1929. which provides in part as follows: 


“Whenever a vacancy occurs by death or otherwise, of an 
incumbent of any elective office thirty days prior to a primary 
or election, where said term of office extends beyond the next 
general election, the various political party committees shall 
nominate within three days, in the manner provided for, a 
candidate to be placed upon the primary or election Ballot.” 


Said section sets forth in detail how said nomination is to be made, 
namely, by a majority vote of the proper committee of the political 
parties, which is in case of county officers the county central committee, 
The certificate of nomination must be signed by the chairman and 
secretary of such committee and filed with the county clerk, which 
certificate must show the resident of the person so nominated, and, if 
in a city, the street and number of the resident or place of business, 
together with the name of the political party with which the person so 
nominated affiliates, and which said committee represents. Such cer- 
tificate must be signed by the chairman and secretary of the county 
central committee with the names and places of their residences, and 
ee sworn to by them before some officer authorized to adminis- 
ter oaths. 


Even though the three days provided by law for the nomination of 
candidates by the political parties has expired, we believe that such 
committes are authorized to act. We believe that the courts will con- 
strue this provision as being directory only. No doubt the purpose of 
this limitation is to cause such parties to act without delay, since 
frequently where a vacancy occurs after the primary election the time 
in which names may be placed upon the ballot is very limited. 


There appears to be no statutory authority which will permit the 
filing of candidates by petition but the nomination by party com- 
mittees, as set forth in Section 32-1132, seems to be exclusive. 


July 20, 1944 


Mr. John H. Wiltse, County Attorney, Falls City 


In your communication of July 18, you ask the opinion of this office 
on two matters. 


First, you ask whether under the provisions of Sec. 33-120, Comp. 
St. Supp. 1941, a sheriff is entitled to seventy-five cents per day for 
boarding prisoners regardless of the number of meals served to the 
prisoners each day. 


Second, you state that since about July, 1941, your sheriff has been 
filing claims with the county for meals furnished to prisoners on the 
basis of twenty-five cents per meal, which claims have apparently been 
audited and allowed by thé commissioners from time to time as they 
were filed; that the State Auditor has now advised the sheriff that he is 
entitled to seventy-five cents per day for each prisoner fed irrespective 
of the number of meals furnished; that in his report the Auditor shows 
that there is due the sheriff $364.75 as the difference between the fees 
legally due him for feeding prisoners and the amount heretofore al- 
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lowed him by the county commissioners in accordance with the claim, s 
filed by him; that this report also shows that the county is entited to a 
refund of $10.50 for an overpayment made to the sheriff on jailor’s fees. 
According, the sheriff has filed with the county commissioners a claim 
for $364.75 as the “balance due jailor for meals according to state audi- 
tor’s report” and against this he credits the $10.50 which the auditor 

says was overpaid him on his jailor’s fees. You ask whether this claim 
iss barred by the statute of limitations. 


As to the first question, Sec. 33-120, Comp. St. Supp. 1941, provides, 
as you point out in your letter, as follows: 


“The several sheriffs shall charge and collect fees as follows, 
to-wit: . . . . for boarding prisoners, other than state pris- 
oners, seventy-five cents per day in all counties where there is 
an average of less than fifty prisoners per day, and forty-five 
cents per day where there is an average of more than fifty 
prisoners per day.” 


We think it is perfectly clear from this statute that the sheriff’s 
charge for feeding prisoners is to be calculated on the basis of days and 
not meals, and that accordingly the sheriff should receive the statutory 
figure of seventy- -five cents a day, or forty-five cents a day, as the case 
may be, for each day’s feedng of a prisoner regrdless of how many 
meals he may serve the prisoner. If he should feed him one meal or 
four meals he would not receive any less or any more than the 
statutory figure. Since the law does not ordinarily take cognizance of 
fractions of a day, the sheriff should receive the statutory amount for 
feeding a prisoner for any day during which the prisoner was in jail. 


As to your second question, we do not believe the sheriff's claim is 
barred by any statute of limitations. The only statute which occurs 
to one as a possible bar is Sec. 26-119, Comp. St. Supp. 1941, which 
provides in part as follows: 


“All claims against a county must be filed with the county 
clerk within ninety days from and after a time when any 
materials or labor, which forms the basis of the claim, shall 
have been furnished or performed.” 


It has, however, been held in Douglas County v. Taylor,, 50 Neb. 
535, 70 N. W. that the word “claim,” as used in this section, refers 
only to claims originating in contract, express or implied, between the 
claimant and the county and it would seem that the statute does not 
apply to claims arising by operation of laws relating to statutory fees. 


This seems to answer the specific questions propounded by you 
in your letter of July 18, and since you do not request it we express no 
opinion upon any other phase of the matter. However, we do re- 
spectfully direct your attention to the case of Red Willow County v. 
McClain, 123 Neb. 209, 242 N. W. 423, holding that when the law 
commits to county commissioners the duty of looking into facts and 
acting upon them after a discretion in its nature judicial, the function 
in quais judicial, and that their action upon claims of a sheriff for 
mileage, expenses, etc., is final. 
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August 16, 1944 


Arthur W. Kummer, County Attorney, Columbus 


We have your request for our opinion on three questions, which 
are as follows: 


1. Does the Deputy Sheriff have the authority and power to sign 
in the name of the principal by himself as Deputy, notice of Sheriff’s 
Sales in mortgage forclosurer and execution sales? 


2. Does the Deputy have the authority and power to sign in the 
name of his prinicpal by himself as Deputy, Sheriff Deeds in mortgage 
foreclosures and execution sales? 


3. Does the Deputy Sheriff have the authority and power to 
appoint in the name of his principal by himself as Deputy,an officer 
in another state where summons is to be served on a defendant outside 
the state? 


Our opinion will be given on the above questions in the order set 
out above. 


1. The Deputy Sheriff does have the authority and power to sign 
notices of Sheriff Sales in mortgage foreclosures and execution 
sales. Such an act is a ministerial duty and as such can be performed 
by the Deputy the same as the principal. Richardson vs Hahn, 63 Neb. 
294, 88 N. W. 527; Nebr. Loan Assn. vs Marshall, 51 Neb. 536, 71 N. W. 
63; Johnson vs Colby, 52 Neb. 329, 72 N. W. 313; McKinley Trust Co. vs 
Hamer, 52 Neb. 705,72 N. W. 1042; Maginn vs Pickard, 57 Neb.642, 78 
N. W. 295; Mortgage Co. vs Nye, 58 Neb. 661; 79 N. W. 553; Carstens vs 
Eller, 60 Neb. 460,83 N. W. 743; Saving Bank vs Maulick, 60 Neb. 469,83 
N. W. 672. Reed vs Good, 114 Neb. 777,209 N. W. 619; 24 R.C.L. 979 
et seq; 57 C.J. 776; 12 Words & Phr. 201 et seq. 


These Nebraska cases show that our Supreme Court has definitely 
followed the general rule, which is that the Deputy can perform 
ministerial acts the same as the Sheriff. Also the Nebraska Statutes 
confirm this. See Section 20-2220 Comp. St. 1929 and other sections 
relating to Sheriffs and their deputies. 


2. In our opinion the answer to your second inquiry is the same as 
the first and the same cases and authorities are applicable. In our 
opinion the execution of the deed is merely a ministerial act and as 
such can be performed by the deputy. 


3. As to the third question, it is our opinion that the deputy 
cannot appoint a person in another state for the purpose of serving 
summons on a person outside the state. The Nebraska Supreme 
Court does not seem to have passed on this point. The section of the 
statutes governing this, being Section 20-521, Comp. St. Nebr,1929 
makes this person so appointed either an agent or a deputy. 


The general rule is that this is the one thing that the deputy cannot 
do, that is appoint another deputy. The reason for this is that it 
imports an assignment of all his authority which is not assignable. 
Woodmen Acc. Co vs District Court, 260 N.W. (Iowa) 713; Knuckles vs 
Board of Education, 114 S. W. 2nd (Kentucky) 511. As the Supreme 
Court of Nebraska follows the general rule with relation to other acts 
of the deputy it is reasonable to assume that they would in a proper 
case follow this general rule, which is that the deputy may not appoint 
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a deputy. It seems to us from the statute that this person appointed 
outside the state to serve process is in fact a deputy and we are there- 
fore of the opinion that the deputy does not have this authority. 


P.S.--We call attention to Thrift vs. Fritz, 7 111. App. 55 and cases 
therein cited, which hold that a deputy sheriff, in the name of the 
sheriff may appoint a special deputy to serve a summons. Our court 
might follow this rule but until it does we suggest all such appoint- 
ments be made by the sheriff. 


COUNTY SUPERINTENDENT 
August 14, 1943 


Mr. Burr R. Davis, County Attorney, Wayne 


You inquire as to whether one appointed to the office of county 
superintendent must have the same quualifications as one who is a 
candidate therefor, as required by Sec. 79-1501, Comp. St. Supp. 1941. 


While the wording of the statute is peculiar, it is our opinion that 
it requires anyone holding the office of county superintendent, whether 
by election or by appointment, to have the form of certificate provided 
for in said section. This is with the exception of course, of those who 
held the office at the time the law was changed and have since con- 
tinued in office. 


June 23, 1944 


Honorable Wayne O. Reed 
State Superintendent of Public Instruction 


You state that there are several county superintendents who have 
resigned and one county superintendent who has died since the 
primary election and inquire whether the persons appointed to fill 
these vacancies will serve until the next general election or for the 
entire balance of the unexpired term. 


Two statutory provisions govern the filling of vacancy in the office 
of county superintendent, namely, Section 79-1509, Comp. St. 1929, and 
Section 32-1704, Comp. St. Supp. 1941, which provide as follows: 


“Whenever, by death, resignation, or removal or otherwise, 
the office of superintendent shall become vacant the county 
board shall have power to fill such vacancy.” 


“Vacanacies occurring in any state, judicial district, county, 
precinct, township or any public elective office thirty days 
prior to any general election, shall be filled thereat. Vacancies 
occurring in the office of the justice of the peace shall be 
filled by appointment as provided in the next preceding 
section. Vacancies occurring in the office of county judge 
shall be filled by election ,but when the unexpired term does 
not exceed two years the vacancies shall be filled by appoint- 
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ment, as provided in the next preceding section. Vacancies 
occurring in the office of any police magistrate in cities shall 
be filled by appointment. Any person so appointed or elected 
under the provisions of this section shall hold his office for the 
unexpired term.” 


It was held in State, ex rel. Hunter v. Maguire, 136 Neb. 365, 285 
N. W. 921, that Section 22-102 which provides “any vacancy in the 
office of judge of the municipal court shall be filled by appointment in 
the same manner as judges of the district court” merely designates who 
shall exercise the appointive power but does not fix the term of 
appointment. 


Following this reasoning, in construing the two above-quoted 
statutory provisions, we conclude that Section 79-1509 designates the 
appointive power, and that Section 32-1704 fixes the term of the 
appointment, 


Where the vacancy occurred prior to the primary election, candi- 
dates could properly file for the nomination for said unexpired term 
and the two high candidates would be entitled to have their names 
placed upon the general election ballot. Where the vacancy has 
occurred subsequent to the primary election, however, a different 
problem is created, since it is necessary that we find some statutory 
authority for placing the names of candidates upon the general 
election ballot. 


The only statutory provision relative to filling a vacancy on the 
ballot for the office of county superintendent is found in Section 
32-1203, Comp. St. Supp. 1941, as follows: 


«“* * * Tf a vacancy shall occur as to any person duly nom- 
inated on a non-political county ticket, the same may be filled 
by petition filed with the county clerk for at least ten per 
cent of the number of voters who voted for Governor at the 
preceding general election, if such vacancy be as to a nominee 
for either County Judge or County Superintendent. * * * * ” 


This statute clearly authorizes the filing by petition only where a 
vacancy occurs as to any person duly nominated and cannot be made 
to apply in the instant case, nor can it be made to apply even though a 
vacancy existed prior to the primary election if no person filed for the 
office. Referring to this statute in State, ex rel.| King v. Hanson, 138 
Neb. 644, 294 N. W. 453, the opinion states: 


“This statute, as will be noted from its language, permits one 
to become a candidate for the office of county judge, by 
petition, only ‘If a vacancy shall occur as to any person duly 
nominated.’ It differs in this respect from the statute appli- 
cable to non-political offices in districts comprising more than 
one county (Comp. St. 1929, sec. 32-1204) and from that appli- 
cable to members of the legislature (Comp. St. Supp. 1939, sec. 
32-1208) both of which provide for petition filings. ‘If, after 
a primary election, there shall, through any cause whatsoever, 
be a vacancy upon the ballot.’ It differs further from these 
statutes in that it does not expressly prescribe a method for 
selection and elimination among the candidates, where more 
than one petition is presented to fill a ballot vacancy. Section 
32-1204, Comp. St. 1929, provides, as to offices on the non- 
political ballot in districts comprising more than one county, 
that, ‘If there shall be more than one candidate for a vacancy 
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it shall be the duty of the Governor of the State, thirty (30) 
days prior to the general elections, to choose from among the 
candidate the one whose name shall appear on the ballot.’ 
Section 32-1208, Comp. St. Supp. 1939, provides, as to members 
of the legislature, that, ‘If more file than there are places 
eee then the candidate shall be chosen by drawing for 
place.’ 


“These imperfections in section 32-1203, Comp. St. Supp. 
1939, are the result of a legislative looseness in dealing with 
the situation pointed out in State v. Penrod, 102 Neb. 734, 169 
N. W. 266. In that case, decided in 1918, one of two successful 
candidates for the nomination for county judge of Gage Coun- 
ty had withdrawn his name from the ballot after the primary 
election, because he had entered the military service of his 
country. Two candidates filed petitions to fill the vacancy on 
the ballot. In an opinion written by Justice Dean, denying a 
writ of mandamus, it was held that no right existed to fill this 
vacancy on the ballot by petition, because, as the statute then 
stood--to use the court’s language--‘The candidates whose 
names appear on the non-partisan ballot at the general elect- 
ion must be restricted to such candidates as have been nom- 
inated under that act at the primary.’ In a concurring opinion, 
Justice Sedgwick pointed out that, ‘If the possibility of the 
contingency that has arisen in this case had been suggested to 
the attention of the legislature, a provision would have been 
inserted remedying the apparent defect in the present law.’ 


“The legislature at its next session amended the statute, to 
authorize a filing by petition, ‘If a vacancy shall occur as to 
any person duly nominated on a nonpartisan county ticket.’ 
Laws 1919, ch. 89. No provision was made, as we have 
previously indicated, for filling a ballot vacancy by petition, 
occasioned by the fact that no candidates, or only one, might 
have filed at the primary election. There is some contrary 
dictum in State v. Minor, 105 Neb. 228, 232, 180 N. W 84, 85, 
but the language of the statute is clear in this respect.” 


A similar situation was presented in State, ex rel. Oleson v. Minor, 
105 Neb. 228, 180 N. W. 84, an action in mandamus brought against a 
county clerk to compel him to place on the official nonpartisan judicial 
ballot blank spaces so that the electors of the state might at the general 
election to be held on November 2, 1920, write in the names and vote 
for persons to fill the vacancy in the Supreme Court caused by the 
death on April 18, 1920, of the late Judge Albert J. Cornish. The facts 
of the case are set forth in the opinion as follows: 


“In 1919 a vacancy was created by the death of Judge Samuel 
H. Sedgwick who departed this life December 25, 1919, and 
for reasons hereinafter appearing the vacancy so created must 
be noticed in deciding the present case. Both Judge Sedgwick 
and Judge Cornish were elected to the supreme court in 
November, 1916, for the six-year term beginning January, 
1917, and ending January, 1923. On January 8, 1920, to fill 
the vacancy caused by Judge Sedgwick’s death, until it could 
be filled by election, Honorable George A. Day was appointed 
by the governor. Subsequently, but not less than 30 days be- 
fore the April primary, and pursuant to the provisions of the 
non-partisan judiciary law, nominating petitions were filed in 
behalf of Honorable George A. Day and Honorable William 
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C. Dorsy as candidates for ‘judge of supreme court.’ When 
their petitions were circulated and filed the vacancy caused by 
the death of Judge Sedgwick was the only vacancy to be filled. 


Both candidates were nominated pursuant to the respective 
petitions filed in their behalf under the nonpartisan judiciary 
law governing nominations, and they are now candidates for 
such vacancy. Rev. St. 1913, secs. 2209, 2211, as amended, 
Laws 1917, ch. 37, as amended, Laws 1919, chs. 88, 89. State 
v. Penrod, 102 Neb. 734. 


“On April 21, 1920, Honorable Leonard A. Flansburg was 
appointed by the governor to fill the vacancy caused by the 
death of Judge Cornish. Relator contends that both vacancies, 
notwithstanding that Judge Cornish died only two days before 
the April, 1920, primary, should be filled by the electors of 
the state at the general election in November by writing in the 
names of persons and voting for them. In support of his 
argument he cites section 21, art. VI of the Constitution, which 
he says is self-executing. It provides: ‘In case the office of any 
judge of the supreme court, of or any district court, shall 
become vacant before the expiration of the regular term for 
which he was elected, the vacancy shall be filled by appoint- 
ment by the governor, until a successor shall be elected and 
qualified, and such a successor shall be elected for the un- 
expired term at the first general election that occurs more 
than thirty days after the vacancy shall have happened.’ ” 


In discussing this case, Justice Dean stated as follows: 


“We do not agree with relator’s argument that the foregoing 
section of the Constitution is self-executing. No provision is 
made in that section for the nomination or the naming of 
candidates to be voted for at the general election to the end 
that the general election feature to which the section refers 
may be carried into effect. It follows that it must be consi- 
dered in connection with section 20 art. III of the Constitution, 
which expressly provides: ‘All offices ceated by this Con- 
stitution shall become vacant by the death of the in- 
cumbent, by removal from the state, resignation, con- 
viction of a felony, impeachment, or becoming of un- 
sound mind. And the legislature shall provide by 
general law for the filling of such vacancy, when no pro- 
vision is made for that purpose in this Constitution.’ 


“The fact that the lawmaking body has made no provision 
for the nomination of candidates to be voted for at the general 
election to supply a vacancy that has occurred too late to make 
a nomination under the provisions of the nonpartisan judiciary 
law does not impose the duty upon the court of suppling that 
which the legislature did not supply to make the constitutional 
provision effective. 


““The right to vote is a political right or privilege to be 
given or withheld at the exercise of the lawmaking power of 
the sovereignty. It is not a natural right of the citizen, but 
a franchise dependent upon law, by which it must be con- 
ferred to permit its exercise. It can emanate only from the 
people, either in their sovereign statement of the organic law 
or through legislative enactment which they have authorized.’ 
20 C. J. 60, sec. 13. 
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“In considering the facts before us it is to be noted that the 
legislature did not provide in the amendent to the nonpartisan 
judiciary law that judicial ballots should be prepared for the 
general election with blank spaces so that voters might write 
in names and vote for persons who were not first nominated 
at the primary. 


“It is true that, under the general election law, it is provided 
that blank spaces may be placed on the ballot following the 
names of persons who have become candidates in the manner 
provided by the statute. Rev. St. 1913, sec. 1995. But the act 
last cited is general in its application and cannot be 
held to supersede a_ special act, such as the non- 
partisan judiciary act, that relates to an independent 
subject and is complete in itself. In State v. Penrod, 
102 Neb. 734, we held: ‘Mandamus will not lie to 
compel a county clerk to place on the nonpartisan judiciary 
ballot the name of a person as a candidate for the office of 
judge of the county court who is not one of the two candidates 
who received the highest number of votes at the primary.’ 
Substantially the same principle is involved here, and we 
adhere to the rule there announced as being applicable to the 
facts before us in the present case. In the Penrod case it is 
also said: ‘We deem it proper to suggest that relator’s argu- 
ment should be addressed to the legislature rather than to the 
courts.’ The following legislature, in 1919, so amended the 
law as to provide for the nomination of a candidate for county 
judge when less than two persons filed a petition to have their 
names placed on the primary election ballot, but it made no 
provision for the nomination of a candidate for supreme judge 
under like circumstances, Laws 1919, ch. 89. It has been said 
often enough that in the division of the powers of government 
the judiciary shall not usurp the function of the legislature. 
To do so would be judicial legislation, an insidious judicial 
offense, and one which may in time, if indulged,imperil the 
perpetuity of our institutions.” 


The ruling of the court, so far as it relates to the instant case, is 
found in paragraphs 2 and 5 of the syllabus which provide as follows: 


“When a vacancy occurs in the supreme court and two persons 
are thereafter regularly nominated at the regular election 
under the nonpartisan judiciary law as candidates for ‘judge 
of supreme court, and subsequently another vacancy occurs 
in such court, but too late to have the names of persons filed 
for nomination at the primary as candidates for such second 
vacancy, the two persons so nominated are candidates for the 
first vacancy only.” 


“The legislature having provided that candidates for the office 
of judge of the supreme court shall have their petitions for 
nomination filed at least 30 days prior to the primary election, 
and having made no provision for the nomination of cand- 
idates for that office after the expiration of such 30-day 
period, the court is without authority to supply that which 
the legislature did not see fit to supply. Rev. St. 1913, sec. 
2209, as amended, Laws 1919, ch. 88.” 
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From these authorities we reach the conclusion that where a 
vacancy has occurred in the office of county superintendent prior to 
the primary election so that candidates have been duly nominated 
for the unexpired term commencing after the next general election, 
such candidates are entitled to have their names appear upon the 
general election ballot and the person appointed will hold office 
only until the duly elected candidate has qualified for the office, but 
where vacancies occur for said office after the primary election the 
appointee will hold for the balance of the term. 


June 12, 1943 


Mr. Max G. Towle, County Attorney, Lincoln 


You say: 


“Our county treasurer would like your opinion as to whether 
or not he should make a charge on money paid to him other 
than tax collections, such as remittance by the State and 
Federal Government for assistance, state apportionment 
for schools, state allotment of gas tax , etc. 


“The treasurer cites a specific instance: 


A Federal Grant made to Sanitary District No/1 in 
connection with the Lincoln Air Base Project last 
fall. 


Should he charge a treasurer’s fee against this account?” 
Section 33-118, Comp. St. Supp. 1941, is as follows: 


“Each county treasurer shall receive for his services the 
following fees: On all moneys collected by him, and on poll 
tax and road receipts received by him in lieu of cash, for 
each fiscal year, under Six Thousand Dollars, ten per cent; for 
all sums over Six Thousad Dollars and under Ten Thousand 
Dollars, four per cent; on all sums over Ten Thousand 
Dollars, two per cent: (Provided, that for the collection of 
all sums of money, general or bonded, of irrigation districts, 
the county treasurer shall receive for his services a fee of 
one-half of one per cent of such sums so collected: Pro- 
vided, that one-fourth of the one-half per cent so collected 
shall be paid to the incumbent of the county treasurer’s 
office as additional salary; in no year to exceed the sum of 
Five Hundred Dollars.) On all sums collected, percentage shall 
be allowed but once, and in computing percentage, all sums, 
from whatever fund derived, shall be included together, ex- 
cept the school fund. The treasurer shall be paid in the same 
pro rata from the respective funds of the state collected by 
him, whether the same be in money or state warrants. All 
fees on collection of county funds shall be deducted from the 
county general fund. On school moneys by him collectd, he 
shall receive a commission of but one per cent, and in 
all cases where persons outside of the state apply to the 
treasurer by letter to pay taxes, the treasurer is authorized 
to charge a fee of one dollar for each tax receipt by him 
sent to such person,” 
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In Taylor v. Kearney County, 35 Neb. 381, the first paragraph of 
the syllibus is as follows: 


“Sec. 20, Ch. 28, Comp. Stats., allows the county treasurer 
certain fees ‘on all moneys collected by. him,’ etc. Sec. 87, 
ch. 77, provides that ‘The county treasurers. shall be 
ex-officio county collectors of taxes within and for their 
respective counties, and in counties under township organ- 
ization, town treasurers shall be the collectors of taxes in 
their respective townships,’ and sections 89 and 90 provide 
the manner in which taxes are to be collected. .Held, That 
the words ‘on all moneys collected by him’ (the county 
treasurer) refer solely to such taxes as he has collected 
from the taxpayes, and that he is not entitled to fees on 
moneys paid to him by township treasurers.” 


Even regardless of this decision we would be of the opinion that 
a treasurer’s fee should be charged only on moneys collected by the 
county treasurer under some provision of the state law making it his 
duty to make such collections. 


A Federal grant is not such moneys as the county treasurer is 
required to collect, but is mererly held by him as custodian for the 
recipient of the Federal bounty. 


June 14, 1944 


Mr. Neil C. Vandemoer, Director of Assistance, Board of Control 
You say: 


“We have a county which has made a recovery of $1,242.21 
from the estate of a deceased recipient of Old Age Assistance 
under 68-268. C. S. Supp. 1941. The question has arisen as 
to what part of this recovery, if any, may be retained by the 
county treasurer under 33-118, C. S. Supp. 1941.” 


Under Sec. 68-268 the amount collected by the County Treasurer 
shall be paid into the State Assistance Fund. 


Under the provisions of 33-118 the County Treasurer would be 
entitled to his commission as therein provided, upon this money as 
state monies. 


However, Sec. 68-268 provides that the State Assistance Depart- 
ment shall pay promptly to the United States the proportionate 
amount of any such recovery to which the United States may be 
entitled. So the portion of the amount which is collected and goes to 
the Seg oe is handled by the State Assistance Department as 
a trust fund. 


It would occur to us that as to the proportion of the recovery 
which is payable to the United States, the County Treasurer would 
not be entitled to receive any commission, since there is no provision 
in Sec. 33-118 for a commission on trust funds belonging to and 
collected for the United States. 
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COUNTY TREASURER 
August 23, 1944 


Mr. Guy E. Tate, County Attorney, Papillion 


In your communication of August 10th, you point out that certain 
real estate, all belonging to one man, was advertised for tax sale as 
“lots 1 to 12, block 143;” that the block in question is not within the 
limits of any city or village, having, apparently, been taken out of 
the limits of a village; that the Treasurer contends he should charge 
a fee of 20c on each description in his books, regardless of how the 
matter is set up in the advertisement, while the owner contends that 
he should only pay 20c for each description as it appeared in the pub- 
lished notice. 


You request the opinion of this office on this subject. 


Section 77-2004, Comp. St. Supp. 1941 provides that the County 
Treasurer shall cause a notice to be published containing a list of lands 
and town lots subject to sale, in a newspaper, and shall also published 
the list by posting a copy of it in his office. This section then 
provides: 


“The Treasurer shall assess against each description of land 
other than town lots the sum of thirty cents, and against each 
description of town lots the sum of twenty cents to defray the 
expense of advertising, which sum shall be added to the total 
amount due on such lands or town lots and be collected in 
the same manner as taxes are collected.” 


Section 77-2002, Comp. St. Supp. 1941 requires the delinquent 
tax list, mentioned in Section 77-2004, to consist of 


“a list of all lands and town lots subject to sale,............ de- 
scribing such land and town lot as the same are described on 
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Section 77-1804, Comp. St. Supp. 1941 requires that the tax list 
be made by transcribing 


“the assessments of the several precincts, townships, cities 
and villages” 


into a suitable book to be provided for that purpose. 


Section 77-1602, Comp. St. 1929 refers to the making up of the 
assessment book and provides: 


“When several adjoining lots in the same block belong to 
the same owner, they shall be included in one description.” 


As to land other than town lots, the same statute provides that 
when a section, half section, quarter section or half quarter section 
belongs to one owner, it shall be listed as one tract. 


We are not advised by your letter exactly how these lands are 
described in the assessment book and the delinquent tax list, but 
we assume these books to be in the proper legal form and that all the 
real estate is properly described. The delinquent tax list, as pub- 
lished, should describe the lands and the lots in the same manner as 
they are described on the tax list, which tax list should in turn contain 


the descriptions as they appear on the assessment books. The ad- 
vertising fee required to be assessed by section 77-2004, Comp. St. 
Supp. 1941, is required to be entered upon the tax list. See section 
77-1807, Comp. St. 1929. Accordingly, the assessment for advertising 
should be based upon the descriptions as contained in the tax list. 
These descriptions should be identical with the descriptions in the 
delinquent tax notice, but if they are not identical, the advertising 
fee should be assessed against each description as it appears on the 
tax list. If on that list several lots are assessed as one tract, the one 
tract will be subject to but one advertising fee. The requirement 
of Section 77-2004 that the advertising fee shall be assessed against 
“each description of land” and “each desciption of town lot” refers 
to the description as set out in the tax list, and not to individual 
lots or forty acre tracts. 


CLERK OF THE DISTRICT -COURT 
June 13, 1944 


Mr. John H. Wiltse, County Attorney, Falls City 


You ask our opinion as to whether or not the Clerk of the District 
Court should collect the $20.00 fee for docketing a case in the Supreme 
Court in case of an appeal in a habeas corpus case. 


It would be our opinion that since there is no provision in the 
statute providing that this fee shall not be charged on appeals in 
habeas corpus matters that it should be charged and collected. 


September 12, 1944 


Auditor of Public Accounts, State House 
In your recent letter you request our opinion on the following: 


“Should a trial fee be charged in all cases or just in cases 
where there was a trial held? Should there be a trial fee 
charged in tax cases where the charge renders confirmation?” 


Section 33-148, Comp. Stat. 1929 provides: 


“There shall be paid by the party against whom a verdict 
is rendered in the district court, a jury fee of five dollars 
to be taxed in the bill of costs, and when collected to be 
paid into the county treasury; and for each trial by the 
court or the jury, there shall be paid by the party, against 
whom the judgment or verdict is rendered, a trial fee of one 
dollar to be taxed in like manner and paid to the clerk.” 


In the case of Red Willow County v. Smith, 67 Neb. 213, the 
question presented was whether a sheriff might properly charge for 
making a return upon distress warrants where no property had been 
found upon which to levy, and the court said: 
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“Tt is very apparent that if a county treasurer were per- 
mitted to issue distress warrants against persons who were 
unable to pay their personal property tax, many of whom 
might not even be residents of the state, much less residents 
the county at the time the distess warrant was issued, and 
charge up to the county a fee of fifty cents for making a 
return upon such warrant that no property was found, it 
eae lead to consequences not contemplated by the legis- 
ature.” 


In an opinion given by this office to the Auditor of Public Accounts 
under date of May 12, 1942 it was held that “the proper charge under 
this statute is a $1.00 trial fee for each suit and not a $1.00 fee for 
each separate cause of action contained in the petition.” 


And we are also of the opinion that this fee should be charged 
only after a judgment or verdict has been rendered. The statutes 
make no provision for such a charge unless there has been a judg- 
ment or a verdict. 


REGISTER OF DEEDS 


February 3, 1944 


Mr. Walter H. Smith, County Attorney, Plattsmouth 


In your recent letter you ask whether the law requires a register 
of deeds to fix the seal of that office to a marginal release. You 
further ask whether or not it is necessary for a register of deeds to 
show a marginal release by a separate entry in the numerical index, 
and, if this is done, whether or not the register of deeds is entitled to 
an additional charge for making such entry. You also ask whether or 
not a register of deeds is justified in charging fifteen cents for indexing 
in the numerical index for each description of land included in an 
instrument presented for recording and indexing when said instrument 
contains descriptions of several parcels of real state. 


It is our opinion that the law does not require the register of 
deeds to affix the seal of that office to a marginal release. The fee 
for a marginal release is twenty-five cents. See Sec. 33-114, Comp. 
St. Supp. 1941 . It is our opinion that the register of deeds need not 
show the marginal release by a separate entry in the numerical 
index, but may make a notation in the numericl index opposite the 
mortgage to the effect that the same has been released on the margin 
as of a certain date. If the notation on the numerical index is made 
as stated above, the register of deeds would not be entitled to a fee 
for making such notation. However, if the parties interested in the 
marginal release insist that the register of deeds show the marginal 
release by a complete separate entry in the numerical index, and by 
that we mean a complete line in the numerical index showing who 
released the mortgage, to whom the release was given, the date of 
the release, the page and book number where the same is found, 
etc., then in that case we believe the register of deeds is entitled to 
the regular fifteen cent fee for making this separate entry in the 
numerical index. 
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In answer to your third question, we wish to call your attention 
to Sec. 33-116, Comp. St. 1929, which reads as follows: 


“For entry on numerical index; for entering each instrument 
presented for record in the numerical index after the com- 
pletion of said index, the clerk shall receive the sum of 
fifteen cents for each entry, to be paid in advance by the 
person offering the instrument for record.” 


It is our opinion that when an instrument is offered for filing and 
indexing, which instrument contains descriptions of several parcels 
of real estate, the register of deeds is entitled to a fee of fifteen cents 
for each complete and separate entry that it is necessay for her to 
make upon the numerical index. If the descriptions contain real 
estate located in the same section, township, etc. and the land located 
in the same section can be indexed by one separate complete entry, 
then the register of deeds is entitled to only one fifteen cent fee for 
indexing said real estate, but if the descriptions are such that it takes 
a complete separate entry for each description, then it is our opinion 
that the register of deeds is entitled to a fifteen cent fee for each 
oo plage entry that it is necessary for her to make upon the numerical 
index. 


COMMISSIONER DISTRICTS 


January 23, 1943 
Mr. Walter G. Huber, County Attorney, Blair 


In your letter of January 21st you say: 


“I would like an interpretation of Section 26-133 of the 1941 
Nebraska Compiled Statutes Supplement and Section 26-139 of the 
1929 Nebraska Compiled Statutes to determine if the commissioner 
districts in a county such as ours, which is less than 100,000 population, 
must embrace as nearly as possible an equal division of the pop- 
ulation of the county. 


This inquiry is especially prompted as a result of the case of 
State vs. Emanuel, Vol. 12, Supreme Court Journal, page 121 


At the present time Commissioner District No. 1 includes Fort 
Calhoun, Richland, and Arlington townships; Commissioner District 
No. 2 includes DeSota, Blair, Lincoln, and Fontanelle townships; and 
Commissioner District No. 3 includes Cuming City, Herman, Grant, 
and Sheridan townships. Enclosed you will find a map showing our 
townships. 


According to one set of population estimates, if DeSoto township 
was added to District No. 1, if District No. 2 included only Blair town- 
ship,and if District No. 3 included Lincoln and Fontanelle townships 
in addition to its present townships, the population of the districts 
would be most evenly divided. Would Blair township with a voting 
precinct outside the city limits and four wards inside the city of Blair, 
which is a second class city, meet the requirement of two or more 
voting precincts for one district? 
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It would appear at first blush that the Emanuel case, Supra, would 
cover this situation without question were it not for the fact that in 
that case the court relies upon Section 26-269 and Section 26-267 of the 
1929 Nebraska Compiled Statutes as specific provisions requiring re- 
districting by setting out specific methods which apply to counties 
under the supervisor plan. If redistricting is necessary in our case, 
what basis should be used in determining the population. 


I assume that each of the Commissioners will still rpresent the 
territory from which they were elected, under the decision of State vs. 
Haverly, 87 N. W. 1159, 62 Neb. 767. However, if redistricting is re- 
quired in our case, I would like to know whether a division of funds 
during the tenancy of the present Commissioners will be on the basis 
of the present division or one the basis of the redistricting.” 


Section 26-139 C.S. 1929 has to do with changing voting precincts 
and would not seem to be material to the instant discussion. 


Section 26-133 C. S. Supp. 1941, as follows: 


“Each county, not under township organization having not 
more than one hundred and twenty-five thousand inhabitants 
shall be divided into three districts numbered respectively, 
one. two, three, or into five districts as provided for in the 
next preceding section, which shall be numbered respectively, 
one, two, three, four and five; and in counties having more 
than one hundred twenty-five thousand inhabitants, shall be 
divided into five districts numbered respectively, one, two, 
three, four and five and shall consist of two or more voting 
precincts, comprising compact and contiguous territory and 
embracing. as near as may be possible, an equal division of 
the population of the county and not subject to alteration 
oftener than once in four years; and one commissioner shall 
be nominated and elected by each said districts but shall be 
elected by the qualified electors of the entire county in 
counties having a population in excess of one hun- 
dred thousand. The district lines shall not be changed 
at any session of the board unless all of the commissioners are 
present at such session: Provided, in counties of one hundred 
and twenty-five thousand inhabitants or more, and in counties 
where a majority have voted for five commissioners, it shall 
be the duty of the county board of such county, at their first 
meeting after publication of the state or federal census, or aft- 
er an election deciding to have five, to divide said county into 
five commissioner districts, as provided, for by law: Provided 
further, the three commissioners of such county whose terms 
of office will expire after said election shall continue to repre- 
sent the districts in which they reside after the redistricting 
of such county until the expiration of the terms for which they 
were elected, and until their successors are elected and quali- 
fied; and provided further, at the general election next after 
the division of a county into five districts one commissioner 
shall be elected for each of the two remaining districts. Of the 
two persons elected in such districts, the person receiving the 
highest number of votes shall hold his office for the term of 
four years, and the person receiving the next highest number 
of votes shall hold his office for the term of two years; and 
each commissioner elected thereafter in pursuance of the 
provisions of this section, shall hold his office for four years 
and until his successor is elected and qualified.” 


apRe 


Neither this section nor any other section of the statute contains 
specific and mandatory provisions as to redistricting such as were the 
bases of the Emanuel case referred to in. your letter. The statute is un- 
doubtedly sufficient to authorize a change in the boundries of com- 
missioner districts within your county, but there appear no mandatory 
provisions as to when such changes shall be made, except. that they 
shall not be made oftener than once in four years and that all com- 
missioners shall be present when the changes are made. 


By fair implication, however, it would appear to be the duty of the 
county commissioners to redistrict when the population of the re- 
spective districts becomes unequal. 


In the absence of express directions, it must be assumed that the 
necessity of redistricting would be for the county board to determine. 
However, if the inequality actually exists and they fail to act, un- 
doubtedly they could be forced to do so by mandamus. 


Answering more specifically some of the questions in your letter, 
Blair township, which has five voting precincts would appear to meet 
the requirement as to the number of voting precincts to be contained 
in the commissioner districts. However, the question of population 
would also have to be considered. 


As to the method of determining population, the 1940 census 
would afford competent evidence but this would not necessarily be 
conclusive and other evidence could be adduced. 


We assume that rule laid down inState v. Haverly, to which you 
refer, would be applicable here although the redistricing there was in 
a county having more than one hundred and twenty-five thousand 
population. 


As to the matter of division of the road tax, this is covered by 
Section 39-206 C. S. Supp. 1941 which is, as folows: 


“All road and labor tax shall be paid in cash. Except as 
hereinafter provided, one-half of all moneys collected as road 
tax shall constitute a county road fund which shall be divided 
equally between the several commissioner districts, to be 
expended for the general benefit of the roads of said district; 
the other half of all moneys collected as such road tax and all 
labor tax collected shall constitute a district road fund, to be 
expended under the control of the county board, in the road 
district from which it was collected: Provided, that in 
counties having a population of more than fifty thousand and 
less than one hundred fifty thousand all moneys collected as 
road tax shall be placed in the County Highway fund to be 
expended by the County Engineer for the improvements of 
the roads in the county. There shall be expended in each road 
district of the county such per cent of the total county road 
fund as the per cent which the county road mileage of each 
district bears to the total county road mileage of the county. 
The board may levy same rate of road tax upon the property 
within the cities of the metropolitan class, cities of the first 
and second class and villages as is levied upon the property in 
the several road districts, and in counties not under township 
organization, one-half of such tax when collected, shall go to 
the county road fund, the other half when collected, to be 
paid to the city or village where levied; Provided, in cities of 
the metropolitan and first class, the portion so going to the city 
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may be expended under the direction of the park commission- 
ers for the construction or improvement of the system of 
boulevards therein, Provided, this section shall not apply 
and has not heretofore applied to counties under township 
organization and provided further, that in counties under 
township organization all of the moneys heretofore collected 
as a county road levy and which have not heretofore been 
paid to any township or municipality in said county, shall 
be paid by the county treasurer to the county and shall be- 
long to the said county and shall constitute a county road fund, 
and all of such moneys now in the hands of such county and 
unexpended, shall be expended by the county board for the 
benefit of all the county roads as may be deemed best and no 
part of said moneys, need to be paid to the townships in 
said counties or to the municipalities within said counties 
for expenditure by said township officers or _ said 
municipalities; Provided further, that the general sav- 
ing clause of the statutes of Nebraska, Section 49-301, 
Compiled Statutes of Nebraska, 1929, shall not apply to pre- 
serve to any municipality or governmental subdivision any 
right which such municipality or governmental subdivision 
may have had or claimed with respect to said moneys collected 
in counties under township organization as a county road levy 
and which have not heretofore been paid to such municipality 
or governmental subdivision, and provided further that the 
provisions of this section as amended shall take effect from 
and after its passage and approval, and shall be held and taken 
to apply to any case now pending and in which judgment has 
not become final in a court of last resort and to any case 

hereafter brought in any court in this state.” 


This statute would seem to be quite clear as to the disposition 
of the road tax. The proviso, there shall be expended in each road 
district of the county such percent of the total county road fund as the 
per cent which the county road mileage of each district bears to the 
total county road mileage, applies only in counties having more than 
fifty thousand and less than one hundred and fifty thousand population. 


COMMISSIONERS OF INSANITY 
June 2, 1944 


Mr. Charles M. Bosley, Acting County Attorney, Palisade 


You point out that there are no attorneys nor physicians residing 
in Hayes County and inquire as to whether or not the board of com- 
missioners of insanity for that county may be completed by appoint- 
ment thereon of a member of each of those professions from outside of 
Hayes County. 


‘i Section 83-705, Compiled Statutes of Nebraska for 1929, provides 
that: 


“In each county of the state there shall be a board of com- 
missioners consisting of three persons, to be styled com- 
missioners of insanity.* * * one of them shall be a respect- 


ee: 


able practicing physician, and the other a respectable pract- 
icing lawyer, and the appointments shall be made of persons 
residing as convenient as may be to the county seat; * * *” 


Section 32-1701, Comp. St. Supp. 1941, as amended by L. B. 409, 
adopted by the 1943 Session of the Nebraska State Legislature, pro- 
vides in part as follows: 


“Every civil office shall be vacant upon the happening of any 
one of the following events at any time before the expiration 
of the term of such office, except as hereinafter provided, as 
follows: ****(5) The incumbent ceasing to be a resident 
of the state, district, county, township, precinct or ward, in 
which the duties of such office are to be exercised or for which 
such persons may have been elected. * * * * ” 


In the absence of a constitutional or statutory requirement, it is the 
general rule that an officer need not be a resident or inhabitant of the 
political unit which he serves. Bigney v. Secretary of Commonwealth 
(Mass.) 16 N. E. (2nd) 573, 120 A.L.R. 669, and note on page 672; 46 
C. J., page 938. Par. 36; 42 Am, Jur., page 915, Par. 45. The question 
then is whether or not the sections of the Nebaska statute above quot- 
ed require residence within the county. 


While Section 83-705 is somewhat ambiguous, it is our opinion 
that when it is construed with Section 32-1701 that residence within 
the county is required. While State v. Skirving, 19 Neb. 497, is not 
exactly in point, the reasoning of the court in a somewhat similar 
situation appears to support this view. 


Section 83-705 provides that in the temporary absence or inability 
to act of two of the commissioners the judge of the district court may 
act with the clerk of the district court, and, while the situation you 
describe might not be considered a temporary absence or inability, it 
is our belief that a commitment by the district judge and the clerk 
of the district court. as provided in the section, would be upheld. 


COUNTY COURT—Estates 


February 16, 1943 


Honorable Harry E. Gantz, Senate Chamber, 


Answering your query as to the constitutionality of L. B. 209, will 
say, generally speaking, the same would seem to be constitutional. 
Section 16 - Article V of the Constitution provides for the creation of 
county courts and defines their jurisdiction. Said section is as follows: 


“County courts shall be courts of record, and shall have 
original jurisdiction in all matters of probate, settlement of 
estates of deceased persons, and in such proceedings to find 
and determine heirship; appointment of guardians and settle- 
ment of their accounts; and such other jurisdiction as may be 
given by general law. But they shall not have jurisdiction in 
criminal cases in which the punishment may exceed six 
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months imprisonment or a fine of over five hundred dollars, 

or both; nor in civil actions in which title to real estate is 

sought or drawn in question; nor in actions on mortgages or 

contracts for the conveyance of real estate; nor in civil actions 

ph oe the debt or sum claimed shall exceed one thousand 
ollars.” 


At the common law, probate jurisdiction was vested in the 
ordinary and adminstered in the ecclesiastical courts. On the other 
hand, the estates of infants, charitable trusts and the like were 
administered in the court of chancery where guardianships would 
doubtless be administered today were it not for this constitutional 
provision. Under this general provision, statutes have been enacted 
providing for the guardianship. not only of minors, but also of insane 
persons and spendthrifts and a broad interpretation would perhaps 
extend the term guardian to apply to any person in whose behalf 
equity jurisdiction might have been involved, while equity still re- 
tained its original jurisdiction. However, it is not necessary to 
speculate upon this point because the constitution expressly permits 
the county court to entertain “such other jurisdiction as may be given 
by general law.” This general jurisdiction is, however, inhibited 
where “title to real estate is sought or drawn in question” and also 
“actions on mortgages or contracts for conveyance of real estate.” 


So far as the bill makes the trustee only a conservator it would 
probably not be questioned. The broad powers contained in Section 
8 of the printed bill might, however, be subject to question unless the 
court should decide that the missing person was such a person as 
could have come under the protection of the court of equity and would, 
therefore, be covered by the general bestowal of power over guardian- 
ships. However, this section would not in my judgment be inseparable 
from the rest of the bill and the rest of the bill undoubtedly would be 
good without it 


In this connection I would also point out, although you do not 
inquire about it, that under this bill the property of the missing 
person is treated as a res and the res is drawn to the jurisdiction of the 
court just as it is in bankruptcy. Consequently, the action becomes in 
rem and may affect adversely the interest of the missing person in 
this property. The Soldiers’ and Sailors’ Relief Act prohibits the 
taking of judgments against persons who may be in the military 
service except upon compliance with the strict terms of this act, and 
we would suggest that the practicality of L. B. 209, in connection with 
this Federal Act be studied in order that it may be determined 
whether there will be any conflicts, for if there are, the conflict 
must be resolved in favor of the Federal Act. it being an act passed 
under the war powers of Congress. 


JUSTICE OF THE PEACE 


November 27, 1944 


Mr. John H. Wiltse, County Attorney, Falls City 


You state that the city of Falls City exceeds five thousand in 
population, but has never been organized as a city of the first class. 
Section 16-105. Comp. St. for 1929 provides for the election of two 


290 


justices of the peace in cities of the first class, while Section 32-213, 
Comp, St. for 1929 provides for the election of one justice of the peace 
in cities and villages. You inquire whether Falls City is entitled to 
elect one or two justices of the peace. 


We are of the opinion that even though a city exceeds five 
thousand in population it is not entitled to operate under the provision 
of Chapter 16 of compiled Statutes unless it proceeds to organize as 
therein provided. Therefore, Falls City is only entitled to elect one 
justice of the peace. 


You further inquire with reference to the following facts: The 
candidate for justice of the peace in Falls City who received the high- 
est number of votes at the last general election spends almost every 
night with his mother in Falls City. However, he is assessed for 
personal tax in Jefferson Precinct, and all of his personal property, 
including his car, is assessed in Jefferson Precinct. In 1943 he paid 
poll tax and old age assistance in Jefferson Precinct, and in 1944 paid 
old age assistance and voted in said precinct, but because of his age 
he was no longer required to pay any poll tax. You inquire whether 
his election as justice of the peace is void, and if his election is void 
eop the candidate receiving the second highest number of votes is 
elected. 


While “residence” is primarily a matter of intent, the intent must 
be determined to a large degree by the action of a person and cannot 
be governed entirely by his declaration of intent. It is therefore 
impossible for us to definitely state whether or not the individual to 
whom you refer is a resident of Falls City, as there may be other 
facts which enter in which are not before us. The facts as given, 
however, strongly indicate that he is not a resident of said city. 


In order for a candidate to be eligible for any office under the laws 
of our state, he must be a resident of the district from which elected, 
and such eligibility is determined at the time of election and not at 
the time of taking office. In State vs. McMillen, 23 Neb. 385, 36 N. W. 
587, the court said: 


“It is assumed to be the law--the construction to be given to 
the constitution and statutes--though not expressed literally, 
that a necessary qualification of an incumbent of an elective 
office is that of an elector; that as the highest authority rests 
wholly with the electors, the delegated authority was intended 
to be conferred only on electors; that if it was intended to 
impart political rights and official privileges to aliens, strang- 
ers, and non-residents, this intention would have been ex- 
pressed clearly and not left to be gather from general words, 
or from incidents which do not imply it. The clear and 
manifest authority if law alone could empower and sanction 
ate? 


The facts of said case are set forth in the syllabus as follows: 


“The relator was elected to the office of county treasurer at 
the annual election held November 3, 1885. At that date he 
had been a resident of the state for five months only, but 
was otherwise eligible. At the commencement of the term 
his residence in the state had been continuous for seven 
months. Held, That being ineligible to such election at date 
thereof, under a fair construction if Sec. 1, Art. VII, of the 
constitution, and Sec. 64, Chap. 26.Comp. Stats., such in- 
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eligibility was not removed for the purposes of that election, 
by reason of six months’ continuous residence previous to the 
commencement of the term.” 


A contrary ruling was had in State vs. Marsh, 141 Neb. 817, 5 
N. W. (2d) 206, wherein Justice Eberly held that in the absence of 
either constitutional or statutory provision, residence within the dis- 
trict or state over which the jurisdiction of office extends, is unneces- 
sary to eligibility. This case, however, was before Justice Eberly, one 
of the Justices of the Supreme Court, under a special proceedings pro- 
vided for by Sec. 32-1129, Comp. St. for 1929, as an appeal from the rul- 
ing of the Secretary of State on objections to the filing of a candidate. 
None of the other members of the court either heard the matter or 
concurred in the opinion. It is therefore only the opinion of one of 
the judges of the court, and we do not, therefore, consider it as author- 
ity to overrule the McMillen case. 


Your question as to whether the person polling the second high 
votes is entitled to the office, if the election of the candidate receiving 
the highest number of votes is void, is answered by two Nebraska 
cases, namely, State ex rel, Thayer, v. James E. Boyd, 31 Neb. 682, 
48 N. W. 739, and Gardner vs. Burke, 61 Neb. 534, 85 N. W. 541. 


The first of these cases was an action against Boyd who received 
the greatest number of votes for the office of Governor, but was found 
to be not a citizen of the United States. The court held that there 
Me no election and that the Governor elected for the previous term 

eld over. 


The second case mentioned was an election contest over the office 
of County Attorney of Blaine County. Plaintiff and defendant were 
candidates for said office at the general election in 1899, the former 
receiving 34 votes and the latter 83 votes. The defendent was duly 
elected, but was unable to qualify. Plaintiff contended that since he 
received the next highest votes he was entitled to the office. The 
court held, however, “where a plurality of legal votes is cast for a 
person for a public office who is ineligible thereto, the election is void, 
and the one who receives the next highest number of votes is not 
entitled to the office or the emoluments thereof.” 


You further inquire if the failure to elect a justice of the peace 
creats a vacancy in the office. Sec. 32-1701, Comp. St. Supp. 1941, 
which defines vacancies in office, provides as one of the causes: 


“A failure to elect at a proper election, there being no incumb- 
bent to continue in office until his successor is elected and 
qualified, nor other provision relating thereto.” 


Under this statute our court held in Richards vs. McMillin, 36 Neb. 352, 
54 N. W. 566, that the failure to elect a County Treasurer did not create 
a vacancy in the office, but that the incumbent had a right to qualify 
within ten days after it was ascertained that his successor elect was 
ineligible, and that upon qualifying in the manner provided by law, 
he is entitled to hold over until his successor is elected and qualified. 
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ACKNOWLEDGMENTS - County Officers 


May 11, 1943 


Hon. Stanley A. Matzke, State Senator, Senate Chamber 


You ask whether, under the select file amendments to L. B. 79, 
a county officer who is also a notary public may take an acknowledg- 
ment without making a charge therefor. This amendment would 
make section one of the bill read as follows: 


“All fees received for taking acknowledgments by any county 
officer, or any deputy or employee in his office, whether 
received for taking acknowledgments in an official eapacity 
as a county officer or while acting in the capacity of a notary 
public, must be reported to the county board and paid into 
the county treasurer. Any person who shall violate any of 
the provisions of this act shall be guilty of a misdemeanor and, 
upon conviction thereof, shall be fined in a sum not in excess 
of one hundred dollars. Any county officer or deputy so 
offending shall also be subject to removal from office.” 


On the authority of State, ex rel. Frontier Co., vs. George J. Kelly, 
30 Neb. 574, it would be the duty of a county clerk who is also a notary 
public to enter upon his fee book as county clerk and report to the 
county board all fees received by him for taking acknowledgments, 
whether received as county clerk or notary public. 


This would also apply to deputies. 


We do not believe that the decision in State vs. Kelly could be 
extended to anyone not a county officer or deputy, but merely an 
employee in the office of a county officer. 


It may be urged that under the bill as amended only fees received 
for taking acknowledgments need be reported or accounted for and 
therefore there is nothing in the bill to prevent such services being 
rendered gratuitously. 


Such reasoning, however, would seem to be contrary to the theory 
on which State vs. Kelly, as well as a number of other decisions of 
our Supreme Court, were decided. 


It would seem to us that since the county clerk for example must, 
when he takes an acknowledgment, turn the money into the county 
treasury and perform the duty as a part of the duty imposed upon him 
by law. and for which he receives his salary, and since he must, under 
the decision in State vs, Kelly, account for fees received as notary 
public for taking acknowledgments the same as he would for fees 
received as county clerk, that he should not be permitted to perform 
a duty gratuitously as a notary public. 


To hold otherwise would permit that to be done indirectly which 
could not be done directly. 


As above pointed out, this conclusion applies to deputies but not 
to employees whose powers and duties are not fixed by statute, but 
who act in a purely administrative or clerical capacity. 
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May 13, 1943 


Hon. Stanley A. Matzke, State Senator, Senate Chamber 


You have asked us to amplify our letter of May 11, with reference 
to select file amendments to L. B. 79. You have asked us to make 
specific reference to the following county officers, to-wit, county 
clerk, county treasurer, county attorney, county judge and county 
assessor, both as to fees which might be received for acknowledgments 
while acting in the capacity of notary public and also with regard to 
other notarial services. 


First, with regard to the matter of taking acknowledgments, which 
is the only matter covered. by L. B. 79, as to conveyances. It is gen- 
ok provided by section 76-203, Compiled Statutes for 1929. as 

ollows: 


“The acknowledgment must be made or proved, if in this 
state, before a judge or clerk of any court, or some justice of 
the peace or notary public therein; but no officer can take 
any such acknowledgment or proof out of his territorial 
jurisdiction.” 


As to the county clerk, it is provided by section 26-1007, Compiled 
Statutes for 1929, as follows: 


“All county clerks and their deputies shall have authority 
to administer oaths and affirmations in all cases where oaths 
and affirmations are required, and to take acknowledgments 
of deeds, mortgages and all other instruments in writing, and 
shall attest the same with the county seal.” 


It was under this latter section that the case of State vs. Kelly, 
referred to in our letter of May 11, was decided. 


It will be noted that section 76-203 would include the county 
judge, but as to the county treasurer, the county attorney or the county 
assessor, we find no specific statute bestowing upon them, or any of 
them, the power to take acknowledgment of conveyances, nor are they 
covered by the general statute above set out. 


In our judgment, therefore, the doctrine of State vs. Kelly, would 
not apply to them and they would not be affected by the provisions 
of L. B 79 so long as no fee was actually exacted by them for the taking 
of an acknowledgment as a notary public. 


The service rendered, for example, by the county treasurer would 
not be rendered in pursuance of the duties of his office, nor would 
there be an evasion of the duties of his office nor an attempt to exact 
fees which he might have exacted as county treasurer and to avoid 
accounting therefor or paying same into the county treasury as would 
be his duty if he would receive them as county treasurer. 


You also ask as to other notarial services and we assume that you 
have in mind principally the administration ot oaths or affirmations 
in the taking of jurats to affidavits and the like. This general power 
is covered by section 65-101, Compiled Statutes for 1929, which is as 
follows: 


“Oaths and affirmations may be administered, in all cases 
whatsoever, by judges of the supreme court, judges of the 
district court, clerk of the supreme court, clerks of the district 


—103— 


courts, within their respective districts; and by county judges, 
justices of the peace, notaries public and county, precinct or 
deputy assessors within respective counties; Provided, county, 
precinct or deputy assessors shall be authorized and em- 
powered to administer oaths under this authority within their 
respective precincts in matters pertaining to their official 
duties only.” 


You will perceive that the county officers whom you mentioned 
are included as follows, to-wit, the county judge, and for certain 
purposes, the county assessor. Section 26-1007, above quoted, bestows 
similar powers upon the county clerk. We find nothing in-the law 
giving either the county treasurer or the county attorney such powers. 


By a parity of reasoning, the doctrine of State vs. Kelly would 
extend only to such officers or their deputies as are named in the 
statutes above set forth. 


_. There are certain other duties which a notary public has, especially 
with regard to the taking of depositions, but we do not assume that 
you desire this discussed in the present opinion. 


There may be in some of the special acts of the Legislature, relat- 
ing to specific subjects, some provisions casting specific duties as to the 
taking of oaths and affirmations or the like upon certain specific 
officers. We have not had sufficient time nor opportunity to check 
this matter. However, if any such situations exist, they would be 
governed by the same rules as we have broadly outlined above. 


BONDS - County Officers 
January 21, 1943 
Mr. Emil J. Eret, County Attorney, Crete 


In your letter of January 15 you say: 


“IT received a copy of your opinion of January 6, 1943 to Mr. 
Dean R. Sackett, Acting County Attorney of Gage County in 
answer to a question I proposed relative to the payment of 
premium on the bond of an acting county official under 
Section 32-1701 C. S. 1941. Some of the officials apparently 
have the idea that when the elected official is in the Military 
Service, that his bond is not in force during the period of time 
that he is in Service; and that, therefore, there should be no 
premium payable upon it. 


It has been my contention that in order for the elected official 
to retain his office during his absence while in Military 
Service that he must keep his bond on file or that otherwise 
he would lose the office. 


I would appreciate your opinion as to whether or not this 
is correct. The reason that I am somewhat concering is that 
in the case of an acting County Treasurer having to pay the 
premium on as large a bond as is ordinarily required in that 
office, that it might be difficult to find a competent person 
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to take the office as an acting official in the event that he 
would be required to pay the premium on his own bond. 


Perhaps a solution of this problem would be to amend the law 
to provide that during the absence of the elective official 
under this section of the Statute, that there be no liability on 
his bond and therefore, no pemium to be paid thereon until 
his return from service and that the County be authorized to 
pay the premium on the bond of the acting official during 
that time.” 


You are correct in your interpretation of our opinion to the effect 
that the elected official must keep his bond in force while absent on 
military service. We see no solution to the problem as to an acting 
official who must furnish and pay for his own bond, unless, as you 
suggest, the law be amended. 


These provisions as to the giving of bond and the payment of 
premiums upon the same are all, of course, statutory, and the statutes 
must be followed. . 


December 29, 1944 


Mr. Max G. Towle, County Attoney, Lincoln 


You inquire whether a County Board has discretionary powers in 
placing a bond where the statutes provide that an elected official give 
a bond, or whether the elected official required to give such bond has 
the right to select whatever bonding company he desires. 


Section 11-125, Rev. St. 1943 provides as follows: 


“When any county treasurer, county attorney, clerk of the 
district court, county clerk, county assessor, register of deeds, 
county sheriff, county superintendent of public instruction, 
county commissioner or supervisor, or any acting officer who 
is appointed and gives bond as provided by section 32-1602 in 
giving the bond required of him by law, shall furnish a bond 
executed by a surety company, authorized by the laws of this 
state to execute such bond, and such bond shall be approved 
by the county board, then in each and every case the county 
may pay the premium for such bond; Provided, that any 
surety bond is executed and approved shall contain a covenant 
to the effect that when the stated term of the bond shall be 
reduced to a shorter term by reason of the death, resignation 
or removal from office of such official for a cause not imposing 
liability on his bond, the obliger shall refund to the county the 
unearned portion of the premium so paid for the term of 
said bond, subject to a reasonable minimum premium charge.” 


That this section makes it mandatory for the county to pay the 
premium when one of the officers named therein furnishes a bond 
executed by a surety company has been definitely established by our 
court, Haase v. Buffalo County, 86 Neb. 145, 124 N. W. 1130; Douglas 
County v. Belitz, 142 Neb. 376, 6 N. W. (2d) 370. We can find no case, 
however, where the exact question which you present has been de- 
termined by our court. 
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The right of a public officer to purchase his own bond and then 
recover the amount from the county was recognized in the two 
Nebaska cases above cited, and also inWheeler v. City of Omaha, 196 
N. W. 894, 111 Neb. 494. 


Prior to 1941 the statute requiring the county to pay the premium 
on bonds applied only to the bond of county treasurer, but in 1941 was 
amended to include all county officers. The wording, however, is 
identical with that of the old statute as it applied to county treasurers. 
As far as we can ascertain it has been the universal practice that these 
public officers have always selected their own bonding company. 


This also seems to be the provision of the statute. It is the public 
officer who is required to “give” or “furnish” the bond, and the county 
is then required to pay the pemium for such bond. Further, in order 
to secure a public official’s bond the officer must enter into an agree- 
ment with the bonding company, the terms and conditions of which 
may vary with the various bonding companies. No doubt all bonding 
companies require the principal to agree to reimburse them for any 
payments made under the bond, but some companies may agree to 
defend against suits without cost to the principal, while others require 
that they be reimbursed for any expense involved in defense of 
litigation whether the principal be held to be liable or not. Section 
11-130, Rev. St. 1943 expressly authorizes the officer from whom a 
bond is required, to enter into an agreement with his surety or sureties, 
designating the bank or depository where the monies or assets for 
which he and his surety or sureties are or may be held responsible 
“ee to be deposited, and to also agree to a joint control of such funds 
and assets. 


The Legislature has provided that these county officials furnish 
a bond with good and sufficient surety and has further provided that 
if such bond be executed by a surety company that the county must 
pay the premium therefor. It is our opinion that the Legislature 
intended that each public officer may have a surety company of his 
own choosing so long as it is a company qualified under the laws of the 
State of Nebraska, and it was never intended that an officer be com- 
pelled to accept a surety company selected by the county board who 
might impose terms and conditions other than those required by the 
standard insurance companies. And it is our further opinion that 
when a bond in due and proper form, executed by a qualified surety 
company, is submitted to the county board, it is their mandatory duty 
to accept the same. State v. Vinnedge, 79 Neb. 270, 112 N. W. 858. 


By this opinion we do not hold that a county is required to pay 
more than a fair and reasonable cost of such a bond, and if a public 
officer should contract for a premium in excess of the fair and rea- 
sonable rate, such excess premium would not be an obligation of the 
county. Such was the holding in National Surety Corporation v. 
City of Allentown, 32 Fed. Sup. 700, wherein under a Pennsylvania 
statute the City of Allentown was required to pay the premium on 
the bond for a city treasurer. The company fixed a premium of 
$6600.00 per year on the theory that the bond was of a broader liability 
than it really was. This sum the treasurer had agreed to pay. The 
court held that the city was not obligated to pay the amount of 
premium contracted for by the city treasurer, that they were under 
an see to pay the fair value of the protection which they had 
received. 


—106— 


FEES - County Officers 


September 24, 1943 


Auditor of Public Accounts, State House 


In your recent letter you call our attention to Section 33-135, C. S. 
Supp. 1941, which in part reads as follows: 


“All county officers who now make report, as required by 
law, of the amount of fees received, shall make reports not 
later than the 15th day of the month following the calender 
month such fees are received to the board of county commis- 
meee under oath showing the different items of fees re- 
ceived, ---” 


You ask for our opinion as to whether or not this part of the 
statute, which requires certain county officers to make reports as to 
amount of fees received, means a report as to the amount of fees 
ce eg or report as to ‘the amount of fees earned by that office or 
officer. 


The sections of the statute covering fees for certain county 
officers do not contain the same wording as to the matter of the col- 
lection of fees for services of that officer. For instance, Section 33-108, 
C.S. 1929 reads, “The clerk of the district court shall charge for his 
services the following fees: * * * .” Section 33-114, C.S. 1929 reads 
as follows: “The county clerk as ex officio register of deeds shall re- 
ceive for recording deed, mortage, * * * .” Section 33-120, C. S. 1929 
provides, “The several sheriffs shall charge and collect fees as follows: 
to-wit: * * * .” Section 33-136, C. S. 1929 requires certain county 
officers to keep a book to be known as a fee book, which book is a 
part of the records of each office and in which said officers are re- 
quired to enter all items of fees collected by them together with other 
information. 


Section 33-137, C. S. 1929 sets out a penalty for the violation of the 
provisions of Section 33-135 and 33-136. 


As shown above, the wording of the several sections of the several 
statutes is not uniform, but it is our geo from the study of the 
statutes, together with some decisions of our Supreme Court, that the 
law requires these officers mentioned in Section 33-135 to make and 
collect the fees set out by law for services of their individual office, 
and that there is no provision in the statute and no authority for said 
county officers extending credit to any individual for services peformed 
by these officers to any individual, and that, if any of the officers cov- 
ered by these sections of the statute do extend credit for services per- 
formed by them in their official capacity, that they do so at their own 
risk and are liable for failure to collect the statutory fee for all of the 
cag hice performed by them wherein the statute requires them to make 
a charge. 


It may be unfortunate that in Section 33-135 the legislature used 
the words “amount of fees received” rather than the words “amount 
of fees earned” but, it is our opinion from studying the statutes and 
some Nebraska decisions, it was the intention of the legislature, and 
is the law, that this section of the statute requires the county officers 
covered thereby to report any and all fees earned not later than the 
15th “a of the month following the calender month such fees were 
earned. 


—107— 


The Supreme Court of Nebraska in the case of Antelope County 
v. Miller, 98 Neb. 179, in the syllabus said: 


“A sheriff is required to report all fees earned by him by 
virtue of his office, which are not especially excepted from his 
report by statute. His salary is in lieu of fees.” 


In the case of State of Nebraska v. Hazelet, 41 Neb. 257, at page 
261, the Supreme Court said: 


«« * * * in each case the services are official, and the principal 
is responsible for the accuracy of the work, and the statutory 
fees therefor, whether collected or not. * * * If such officer 
fails or neglects to collect the full fees authorized for services 
performed it is his loss, and he must duly account for the same 
tothe county.) ? & 


In the case of Boettcher v. Lancaster County, 74 Neb. 148, the 
Nebraska Supreme Court in the syllabus said: 


“Under said amendatory act, a clerk of the district court is 
required to account for the fees earned by him as a member 
of the board of commissioners of insanity. 


“Ordinarily, under said amendatory act, the clerk extends 
credit at his peril, and will be required to account for the fees 
earned by him for official services, whether the same are 
collected or not.” 


Further in the opinion, page 152, the court said: 


« * * * Tt appears from the record that at the expiration of 
his term fees amounting to $1,344.25, which Boettcher had 
earned during his incumbency, were uncollected, and the 
question now arises whether the defendants are chargeable 
with such fees. The amendatory statute requiring a clerk 
to account for the fees of his office over and above a specified 
salary gives the county a pecuniary interest in the services of 
the clerk and earnings of his office. To the extent of that 
interest, he is the agent to the county and is without authority 
to extend credit. On the contrary, as we have heretofore 
seen, he has a right to demand his fees in advance, and since 
the enactment of the amendment giving the county a pecun- 
iary interest in the income of the clerk’s office, it is not only 
the right of the clerk, but his duty, to require payment or 
security in advance of the rendition of his official services. It 
would be an anomalous holding which would permit one 
acting with respect to the same subject matter, in his own 
behalf and as agent for another, to deal more generously with 
himself than with his principal. 


“The rule laid down in Sheibley v. Dixon County, 61 Neb. 409, 
is that a county clerk must account for all fees earned by him, 
whether collected or not. The controversy in that case arose 
from an item for which the clerk had made no charge. It 
was contended on behalf of the clerk that, having received no 
fee for the services, he should not be called upon to account 
for the same. The court in disposing of that contention said: 
‘This is hardly a tenable position. The law cast upon him the 
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duty of collecting this fee, and if he did not do so, the fault 
was with him, and he should be compelled to account for the 
same.’ There is no great difference in principal between 
making no charge for services and extending credit therefor 
whereby the fees are lost. We are clearly of the opinion that 
it was the duty of Boettcher to collect these fees, and to the 
extent that he failed to do so, he and his sureties are liable 
on official bond. Whether special circumstances might excuse 
a clerk for a failure to collect his fees is a question which does 
not arise in this case. * * * *” 


SALARIES 


January 27, 1943 
Mr. Frank M. Rain, County Attorney, Fairbury 


In your letter of January 22 you raise the question as to whether 
county commissioners may receive additional salary for directing 
road work. In our opinion you are correct in assuming that this may 
legally be done provided there is money in the road fund of the district 
out of which to pay the same. 


Section 33-128, Compiled Statutes Supplement, 1941, reads in 
part as follows: 


“Members of county board shall each be allowed for the time 
they shall be necessarily employed in the duties of the office 
the sum of five dollars per day and five cents per mile to be 
paid out of the general county fund... in counties under town- 
ship organization, and having over thirteen thousand and 
less than twenty-five thousand inhabitants, eight hundred 
dollars; in similar counties not under township organization 
thirteen hundred dollars: .... Provided, further that for each 
day actually employed in directing road work in his district 
each member of the county board shall be paid the sum of 
five dollars per day to be paid out of the road fund of his dis- 
trict.” 


In the case of Maltman v. Adams County, 119 N. 826, 231 N. W. 29, 
it was held that a member of the Adams county board could be paid, 
in addition to $950.00 maxium compensation, five dollars for each day 
actually employed in directing road work and that a member of the 
county board is not entitled to mileage for directing road work and 
payment to a member of the county board of five dollars per day for 
directing road work must be paid out of the road fund of his district, 
excluding motor vehicle registration or license fees. It will be noted 
that in the Adams County case the claim was disallowed for the reason 
that “the only money set aside as a road fund of appellant’s district 
came from automobile and motor vehical registration and license fees, 
there is no road fund in his district out of which his claim can be paid.” 
Those funds should not have been divided among the districts. 


Therefore, it is our opinion that a county commissioner may draw 
in addition to the maxium salary provided for his county on a pop- 
ulation basis, five dollars per day for each day actually employed in 
sige Hee | road work in his district to be paid out of the road funds of 

is district. 
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February 15, 1943 


Mr. Walter H. Smith, County Attorney, Plattsmouth 


Your letter of February 10th raised two questions: (1) Does the 
County Clerk have the authority to hold the warrants drawn for 
salaries of county officers for ten days after the same have been al- 
lowed and issued? (2) Should deputies and clerks of county officers 
file claims for their salaries? 


Section 26-115, Comp. St. Supp. 1941, reads in part as follows: 


“Upon the allowance of any claim or account against the 
county, the county board shall direct the county clerk to draw 
a warrant upon the county treasurer in payment thereof: 
Such warrant to be signed by the chairman of the county 
board, except as hereinafter provided, and countersigned by 
the county clerk, and sealed with the county seal, but the same 
shall not be delivered to the party until the time for taking 
an appeal has expired, and if such appeal be taken then not 
until the same shall have been determined.” 


Section 26-120, Compiled Statutes of Nebraska for 1929, provides: 


“Any taxpayer may likewise appeal from the allowance of 
any claim against the county by serving a like notice within 
ten days and giving a bond similar to that provided for in the 
preceding section.” (26-119 provides for appeal by persons 
having claims disallowed). 


Those provisions have been held many times by our Supreme 
Court to pertain to claims arising out of contracts with the county, 
and in passing on the allowance of such claims the county board has 
judicial discretion rather than ministerial duties to perform. (Gal- 
lagher v.. City of Lincoln, 65 Neb. 339. 88 N. W. 505). But when we 
come to the board’s duties in the payment of salaries fixed by statute, 
we have a different situation. Section 33-131, Compiled Statutes of 
Nebraska for 1929, fixes the salaries of county clerks, treasurers, their 
deputies and clerks and contains these provisions: 


“In counties where the work of the office shall require the 
employment of assistants in addition to the county clerk and 
his deputy, the county commissioners, or board of super- 
visors, shall have authority to provide therefor, and for the 
compensation that shall be paid them, the salaries herein 
provided for to be paid county clerks, deputy county clerks, 
and their assistants shall be paid in monthly installments 
from the general fund of the county.” 


We are therefore of the opinion that (1) where the county officer’s 
salary, or that of his deputy, is fixed by statute there is no authority 
vested with the County Clerk to hold the warrants drawn for those 
salaries for ten days, because in the payment of such salaries there is 
no judicial act of the board to appeal from. (2) But, where the 
statute imposes the duty on the county board to decide how many 
assistants the various county officers need in addition to the deputy 
and to fix the assistants’ salaries, claims for such salaries should be 
filed. Their allowance or disallowance is judicial act which may be 
appealed from and hence warrants for assistants’ salaries should be 
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held by the clerk for ten days after allowance of such claims. 


April 26, 1943 


Mr. William F. Manasil, County Attorney, Burwell 
You say: 


“Would you please advise me whether the word ‘may’ in 
Section 84-808 is a mandatory ‘may’ meaning ‘must’ or if the 
same is at the option of the county commissioners.” 


We are of the opinion that the word “may” as used in said statute 
is mandatory and where a deputy is required by the pressure of bus- 
iness in the office, the county commissioners must pay his salary. 
To hold that the payment of such salary is permissive only, would 
mean that the deputy either work without compensation or that the 
county officer pay such compensation from his salary. Such was 
certainly not the intent of the legislature. 


The county commissioners would, however, be required to fix the 
salary of such deputy and no doubt the salary fixed must be a rea- 
sonable one under the circumstances. 


June 28, 1943 


Mr. Charles F, Adams. Acting County Attorney, Aurora 


Reference is made to your communication of June 21, 1943, where- 
in you ask the opinion of this office on three particular matters, all 
involving the construction of L. B. 420 adopted by the Fifty-sixth 
Session of the Nebraska State Legislature. 


Section 1 of this act classifies the counties of the state for the pur- 
pose of fixing the salaries of county officers and their deputies, and 
Sections 2 to 10 fix, or provide for the fixing of the salaries of the var- 
ious officers in the several categories of counties. 


Section 25 of the act as follows: 


“The provisions of section 2 to 10, inclusive, of this act shall 
not apply to an incumbent holding an elective office at the 
date this act becomes effective, but such incumbent for the 
balance of his term shall be paid the salary at the rate pro- 
vided by law when he qualified for the office.” 


Your county, as stated in your letter, falls within class (3), as 
defined in Section 1 of the act, having a population of more than 6500 
inhabitants and not more than 13,000. The deputy county clerk of 
your county is now receiving the statutory salary of $1200.00, fixed 
by Sec. 33-131, Comp. St. 1929; under Section 4 of L. B. 420 the salary 
of the deputy county clerk is fixed at $1500.00. You request the 
opinion of this office on the matter and ask “at what rate shall he be 
paid during the balance of the present term of his chief?” 
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Comp. St. 1929, Sec. 84-801 is as follows: 


“The state auditor, treasurer and librarian respectively, and 
each county register of deeds, treasurer, sheriff, clerk and 
surveyor, may appoint a deputy, for whose acts he shall be 
responsible, and from whom he shall require a bond, which 
appointment shall be in writing, and shall be revocable by 
writing under the principal’s hand. Both the appointment and 
revocation shall be filed and kept in the office of the county 
clerk in case of deputies for county officers, but in case of 
state officers they shall be filed and kept by the principals.” 


By this statute the office of deputy clerk is appointive and not 
elective. Section 25 of L. B. 420 refers to incumbent of elective offices 
only, so it does not operate to prevent a deputy from receiving the 
salary fixed by the new act immediately after the effective date of 
the act, and in limiting the effect of Section 25 to elective offices, the 
legislature clearly expressed its intention that deputies and other 
appointive officers should come immediately within the operation 
of the new salary schedule. 


This expressed legislative will should prevail unless constitutional 
provisions require a different result. 


The only constitutional provision which could possibly affect the 
situation is Art. III, Sec. 19, which reads as follows: 


“The Legislature shall never grant any extra compensation 
to any public officer, agent, or servant after the services have 
been rendered not to any contractor after the contract has 
been entered into nor shall the compensation of any public 
officer, including any officer whose compensation is fixed by 
the Legislature subsequent to the adoption hereof be in- 
creased or diminished during his term of office.” 


Prior to the amendment of this section in 1920, this provision was 
held to apply only to constitutional officers. Douglas County v. 
Timme, 32 Neb. 272, 49 N. W. 266. As amended, it is our opinion that 
it applies to all officers, state and county, whose salaries are fixed by 
the legislature. 46 C. J. 1022, Sec. 256 and cases cited; State ex rel. 
Randall v. Hall, 125 Neb. 236, 249 N. W. 756; Shambaugh v. Buffalo 
County, 133 Neb. 46, 274 N. W. 207; Mehrens v. Bauman, 120 Neb. 110, 
231 N. W. 701; State v. Board of County Commissioners, (N. Mex.) 222 
Pac. 654, 31 A. L. R. 1310. 


However, this constitutional provision does not prohibit increasing 
or diminishing the salary of any officer, except he be a public officer 
who enjoys a “term of office” within the meaning of that phrase as 
used in the Constitution. 


Comp. St. 1929, Sec. 84-801, quoted above, does not require but 
merely permits the appointment of a deputy county clerk, and provides 
that the deputy shall hold at the pleasure of his principal. Such an 
officer does not hold for a “term of office.” Rooney v. City of Omaha, 
105 Neb. 447, 181 N. W. 143; State v. Gordon, 238 Mo. 168, 142 S. W. 
315; Board of Commissioners v. Hart, 29 Okla. 693, 119 Pac. 132, 37 L.R. 
A. (N.S.) 388; Drolshagen v. Wayne County, 283 Mich. 569, 278 N.W. 
€90; Wright v. Gamble, 136 Ga. 376, 71 S.E. 795, 35 L.R.A. (N.S.) 866; 
Stone v. State, 18 Ala. A. 228, 89 So. 824; Bayley v. Garrison, 190 Cal. 
690, 214 Pac. 871; State v. Board of County Commissionrs, (N. Mex.) 
222 Pac. 654, 31 A. L. R. 1310; Somers v. State, 5 So. Dak. 321, 58 N. W. 


—112— 


804; Somers v. State on rehearing, 5 So, Dak. 584, 59 N. W. 962; 
Harrold v. Barnum, 8 Cal. App. 21, 96 Pac. 104; State v. Oklahoma 
City, 38 Okla. 349, 134 Pac. 58; 46 C. J. 964; 62 C. J. 723-725. 


In the absence of a constitutional prohibition the legislature has the 
power to change the compensation of an officer at any time, and such 
change will apply as well to officers then in office as to those there- 
after appointed or elected. Douglas County v. Timme. supra. 


Accordingly, it is our judgment that commencing after the effect- 
ive date of L. B. 420 the deputy county clerk of your county should 
draw the salary fixed by Section 4 of the act. (As to salary of County 
Superintendent see opinion of January 11th, 1944 to Hon. Wayne O. 
Reed, Superintendent of Public Instruction.) 


The final question submitted by you relates to your own office. 
The person elected county attorney at the last election was at the 
time engaged in the military service of the United States. He, how- 
ever, at the proper time took the oath of office and furnished the 
official bond required by law. Thereafter you were appointed acting 
county attorney in accordance with Sec. 32-1701, Comp. St. Supp. 1941. 
At the time of the election and at the time of your appointment, the 
salary of this office was $1100.00 per annum. Under L. B. 420 the 
salary of the county attorney is fixed at $1200.00 per annum, Your 
question is at what rate you should be paid during the time you con- 
tinue to occupy the office as acting county attorney. 


Comp. St. Supp. 1941, Sec. 33-111, which was in effect when the 
county attorney was elected and took office, and when you were ap- 
pointed, provides in part as follows: 


“County attorneys of the several counties of the state shall 
be allowed by the county board for their services, a salary 
per year as follows: ... in counties having a population of 
nine thousand and less than twelve thousand not exceeding 
eleven hundred dollars; ... ” 


It will be observed that by this act the legislature had not “fixed” 
the salary of the county attorney. 26 C. J. 646-7; Cricket v. Ohio, 18 
Ohio Sti 9s Hedrick’ + Ulsss, 16> Ct. CE..88, Joe, cit... 101% 
Flagg v. Columbia County, 31 Ore. 172, 94 Pac. 184; Morse v. Delaney, 
128 Misc. 317, 218 N. Y. Supp. 371; Rackliff v. Peters, 136 Mo. A. 168, 
115 S. W. 503; Bunn v. Kingsbury County, 3 So. Dak. 87, 52 N. W. 673; 
Gist v. Rackliffe-Gibson Constr. Co., 224 Mo. 369, 123 S. W. 921; Cul- 
berson v. Watkins, 156 Ga. 185, 119 S. E. 319; In Re McLure’s Estate, 
68 Mont. 556, 220 Pac. 527; McCarthy v. City of Malden, 303 Mass. 563, 
22 N. E. (2d) 104. Accordingly, Art. III, Sec. 19 of the Constitution 
would not prevent raising or lowering the salary of the county attorney 
in counties where the fixing of the salary is left to the county board, 
during his term, because his salary is not one which is fixed by the 
legislature as that term is used in the constitutional provision. We 
are of the opinion, however, that Section 25 of L. B. 420, above quoted, 
requires that you be paid at the rate provided by Sec. 33-111, Comp. St. 
Supp. 1941. 


Section 25 provides that Sections 2 to 10 of the act shall not apply 
to an incumbent holding an elective office. We are of the opinion that 
although you were appointed to the county attorney’s office. you are 
the incumbent of an elective office. That the office of county attorney 
is elective is, of course, beyond question. 
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Comp. St. Supp. 1941, Sec. 32-1701, provides that entry into the 
military service of the United States, requiring the incumbent of a 
civil office to exercise his duties outside the state, shall not create a 
vacancy in such civil office. It is then provided that: 


. . the county board of the county ... in or under which 
such incumbent holds office, may forthwith appoint an acting 
officer for such office for the period during which the elected 
or appointed incumbent shall be absent . . . the acting officer 
so appointed shall qualify for such office in the manner pro- 
vided by law and shall, during the time he serves as such 
acting officer, be entitled to all the compensation, perquisites 
and emoluments of such office, including the siiaee 3 to appoint 
a deputy in the manner as provided by law.. . 


In Gullickson v. Mitchell, (Mont.) 126 Pac. (2d) 1106, under a 
similar statute, it was held that the acting officer appointed to fill the 
office during the absence of the regularly elected attorney general, was 
in fact and in law the attoney general; that the legislature did not 
intend to establish a new class of officers for the state, but merely to 
provide for the naming of officers to temporary replace elected officers. 
Accoding, such a temporary officer is the incumbent of the office since 
the county attorneyship is an elective office, the so-called acting county 
attorney becomes the incumbent of the county attorney’s office when 
he is appointed under Sec. 32-1701, Comp. St. Supp. 1941. 


It is, therefore, our opinion that you are an incumbent holding an 
elective office and that the provisions of Sections 2 to 10 of L. B. 420 
do not apply to you, but that for the balance of your term, you are 
to be paid inaccordance with the above-mentioned Sec. 33-111. 


July 26, 1943 


Mr. William H. Lamme, County Attorney, Fremont 


In your communication of July 15, 1943 you point out that Dodge 
County has a population in excess of twenty-five thousand but not 
over sixty thousand, that Sec. 8 of L. B. 420 adopted by the fifty-sixth 
session of the Nebraska Legislature and approved May 28, 1943 pro- 
vides that the register of deeds in a county of the population of Dodge 
County shall receive a salary of $2,200.00 per annum, and that the 
deputy register of deeds shall receive a salary of $1,700.00 per annum. 
You also point out that L. B. 238, adopted at the same session of the 
Legislature, but approved four days earlier, that is, on May 24, 1943, 
fixes the salary of the register of deeds at $2,000.00 in counties the size 
of Dodge County, and provides for a salary of not exceding $1,500.00 
per annum for the deputy register of deeds. 


You ask the opinion of this office as to which of these two statutes 
control. 


As you point out in your letter, both of these acts of the Legislature 
of 1943 purport to amend and repeal Sec. 33-112, Comp. St. Supp. 
1941. The title of L. B. 238, which was the first of the two to be ap- 
proved, states that it relates to the salaries of deputies and assistants 
in the office of the register of deeds in counties having a population 
of more than sixty and not more than one hundred fifty thousand in- 
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habitants. So far as the salary of the register of deeds and deputy 
register of deeds in counties having less than sixty thousand pop- 
ulation, L.B. 238 makes no change in Sec. 33-112, Comp. St. Supp. 
1941. Therefore the fact that this act carries an emergency cluse, 
while L. B. 420 does not, does not complicate the question so far as 
concerns a county of the size of Dodge County. 


So far as they relate to the salaries of the register of deeds and 
the deputy register of deeds in counties having a population of more 
than twenty-five thousand inhabitants and not more than sixty thou- 
sand inhabitants, there is a direct and irreconcilable conflict between 
L.B. 238 and L.B. 420. In this situaion the latest in point of time 
will be upheld and prevail. Omaha Real Estate and Truck Co. v. 
Reiter, 47 Neb. 592, 66 N.W. 658; State v. Howe, 28 Neb. 618, 44 N.W. 
874; State v. Moore, 48 Neb. 870, 67 N.W. 876; Drew v. Mumford, 114 
Neb. 100, 206 N.W. 159; Chilen v. Commercial Casualty Ins. Co., 135 
Neb. 619, 283 N.W. 366. 


In accordance with this rule L.B. 420, being the latest expression 
of the legislative will, prevailed over L.B. 238. 


August 2, 1943 


Mr. Maynard M. Grosshans, County Attorney, York 


In your communication of July 29, 1943, you point out that in 
adopting L.B. 420 the fifty-sixth legislature failed to make any provi- 
sion for a salary for the clerk of the county court in counties having a 
population of more than 13,000 inhabitants and not more than 17,000 
inhabitants, which are designated as counties of class (4) by the act, 
although the act does provide for the salary of such officer in counties 
of both larger and smaller populations. 


You state that you wish the opinion of this office as to what salary 
may be paid to the clerk of the county court under these circumstances, 
and express your opinion that since no salary is fixed by statute, and 
since no limitation or other provision is made with reference to the 
salary, the matter rests entirely in the discretion of the county board. 


We believe you are correct in your opinion that the matter ulti- 
mately rests in the discretion of the county board; however, the salary 
is to be fixed in the first instance, we believe, by the county judge. 


Comp. St. 1929, sec. 27-542, provides in part as follows: 


“In counties where the county judge has been previously 
authorized by the county board to employ one or more clerks, 
he may designate and appoint in writing one of said clerks 
to be clerk of the county court.” 


Comp. St. 1929, sec. 33-134 governs at this time and will govern 
until L.B. 420 becomes effective the latter part of this month. How- 
ever, this section was amended by L.B. 420 and now provides as fol- 
lows: 


“Every county judge shall have a clerk and such assistants 
to be appointed by him as the county board shall deem necessary.” 
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Sec. 11 of L.B. 420 provides as follows: 


“The county officers in all counties shall have the necessary 
clerks and assistants for such periods and at such salaries as 
they may determine with the approval of the county board, 
whose salaries shall be paid out of the general fund of the 
county.” 


Our opinion is that the salary of the clerk of the county court is 
to be fixed as determined by the county judge, but with the approval 
of the county board. 


October 2, 1943 


Mr. Perry W. Phillips, County Attorney, Beaver City 


In your communication of September 22, you state that Furnas 
County is classified by L:B. 420 as a county of class three, and ask 
whether the salaries of the deputy county clerk and deputy county 
treasurer are fixed by Section 4 of the act, or whether they are to be 
determined by the appointive officer, with the approval of the county 
board, in accordance with Section 11 of the act. 


Section 4 of L.B. 420 fixes the salary of both the deputy county 
clerk and the deputy county treasurer at $1500.00, and we think there 
is no question that this provision controls. 


Section 11 provides that county officers shall have the necessary 
clerks and assistants, the salaries to be determined by the county 
officers with the approval of the board. In our judgment, this section 
applies only to the compensation of clerks and assistants other than 
deputies. At least it can have no application to deputies in those 
counties where specific provision is made for the salary of the deputy. 


October 4, 1943 


Mr. W. Keith Peterson, County Attorney, Center 


You call our attention to the conflict between L.B. 420 and L. B. 
238. L.B. 238, Nebraska 1943 Laws, S.C.J. 71, amends Section 33-112, 
C. S. Supp. 1941. This act deals solely with the salaries of registers 
of deeds and their deputies and assistants. Under its provisions, 
deputies and assistants in counties having more than sixteen thousand 
and not more than twenty-five thousand inhabitants are to be paid 
not more than $1200.00 per annum for the services of each deputy nor 
more than sixty dollars per calender month for the services of each 
coger The original section was repealed and the act approved May 

5 3. 


L. B. 420 covers the salaries of county officers and their deputies, 
including registers of deeds. Under its provisions a deputy register 
of deeds, in any county entitled to have such an office in counties 
between thirteen and seventeen thousand inhabitants, which would 
include Knox County, would receive an annual salary in the sum of 
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$1400.00. L.B. 420 was approved May 28, 1943 but does not carry the 
emergency clause and, therefore, became effective August 29, 1943. 


L.B. 238 approved May 24, 1943, with an emergency clause, amend- 
ed Section 33-112, Comp. Stat. Supp., 1941. Therefore, Section 33-112, 
as amended remained in force until L. B. 420 took effect on August 
29, 1943. Morgan vs. Falls City, 103 Neb. 795. But L. B. 420 repealed 
Section 33-112 outright. Although the latter act did not repeal L.B. 
238 or mention the fact that 33-112 had been amended six days earlier, 
the repeal of Section 33-112 contained in L. B. 420 operated to repeal 
Section 33-112 as amended by L. B. 238. State vs. Board of Com- 
missioners, 109 Neb. 35. Therefore, L. B. 238 was repealed and went 
out of existence on August 29 when the repealing act, L. B. 420, took 
effect on August 29. 


Under these circumstances, it would be our advice to you that the 
provisions of L. B. 420, above referred to, should be followed in pay- 
ment of the salary of the deputy register of deeds in Knox County. 


November 5, 1943 


Mr. R. P. Kepler, County Attorney. Sidney 


In your recent communication you point out that by L.B. 420, 
adopted by the fifty-sixth session of the Nebraska Legislature, the 
legislature repealed the former statute fixing the salary of deputy 
clerks of the district court, and then failed to fix salaries for such 
deputies in counties designated as class 3, that is counties having a 
population of more than 6500 inhabitants and not more than 13,000. 


You point out that under the old law, prior to the adoption of L.B. 
420, the statutory salary for the deputy clerk of the district court in 
such a county was $1000.00 per annum; that the legislature has by 
L.B. 420 adjusted the salaries of deputies in other offices in class 3 
counties, in an upward direction; that if the law does not now permit 
the payment of any salary to the deputy clerk of the district court 
in class 3 counties, that important officer in your county will undoubt- 
edly resign. You ask the opinion of this office as to whether the de- 
puty clerk of the district court is entitled to a raise in salary under 
this L.B. 420 ,or whether he is entitled to any salary whatever since 
the enactment of the new act. 


The answer to your question involves some investigation of the law 
as it existed before the passage of L.B. 420. 


Comp. St. 1929, Section 32-206, requires the election of a clerk 
of the district court in all counties having a population of 8000 in- 
habitants or more. 


Comp. St. 1929, Section 27-401, provided (prior to the adoption of 
L.B. 420) that all clerks of the district court should have power to 
appoint deputies. 


Comp. St. Supp. 1941, Section 33-109, (prior to the adoption of L. B. 
420) fixed the salary of such deputies in all counties having a clerk of 
the district court. 
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Now when L.B. 420 was passed the legislature amended Section 
27-401, Comp. St. 1929, but that part of it which authorized the ap- 
pointment of deputy clerks of the district court was reenacted verb- 
tim, so that it still reads in part as follows: 


“The clerk of the Supreme Court and of the several district 
courts in this state shall have power to appoint deputies;” 


Comp. St. Supp. 1941, Section 33-109, above mentioned provided 
that the clerk “should be allowed” one deputy, ‘as the clerk of the 
district court thinks necessary.” This language vested discretion in 
the clerk of the district court as to whether to appoint a deputy, and 
as heretofore indicated fixed the deputy’s salary. This section, how- 
ever, was repealed outright by L.B. 420, and it is possible that the 
above quoted language from Section 27-401, as amended is mandatory; 
at least it contemplates the appointment of a deputy clerk of the dis- 
trict court in every county where a clerk of the district court is re- 
quired, which would of course include class 3 counties having a 
population of more than 8000 inhabitants. 


Investigation discloses that in the original draft of L.B. 420 pro- 
visions was made for a salary for a deputy clerk of the district court 
in class 3 counties and all of the larger counties. In class 3 counties 
the salary of the deputy clerk of the district court was fixed at 
$1200.00. However, the standing committee on government amended 
the bill by striking out the provision of a salary for the deputy clerk 
of the district court in class 3 counties as well as class 4 counties. 


It seems apparent, therefore, that while the legislature contem- 
plated the appointment of a deputy clerk of the district court in class 
3 counties and class 4 counties, it wholly failed to provide any com- 
pensation for their services. 


It has long been the rule in this state that a public officer must 
look to the statute for his compensation, and that if the statute pro- 
vides no compensation the services of the officer are gratuitous. State 
v. Meserve, 58 Neb. 451, 78 N. W. 721; Frazier v. Dundy Co., 115 Neb. 
372, 213 N. W. 371; Johnson v. Johnson, 141 Neb. 239, 3 N. W. (2d) 414. 
This is the law in any case where the legislature fails to provide a 
salary for a public officer, and in the instant situation, where the 
legislature struck out of the bill the provision for the salary, there 
cannot be the slightest doubt that the court would hold that no salary 
or compensation may be paid. 


Nor do we know of any legal theory which would justify the 
county in continuing to pay the deputy clerk of the district court his 
salary under the old law which has been repealed. A deputy holds 
at the pleasure of his principal and does not hold a “term of office.” 
Rooney v. City of Omaha, 105 Neb. 447, 181 N. W. 143, State v. Gordon, 
238 Mo. 168, 142 S. W. 315; Boad of Commissioners v. Hart, 29 Okla. 
693, 119 Pac. 132, 37 L. R. A. (N. S.) 388; Drolshagen v. Wayne County, 
283 Mich. 269, 278 N. W. 690; Wright v. Gamble, 136 Ga. 376, 71 S. E. 
795, 35 L.R.A (N.S.) 866; Stone v. State, 18 Ala. A. 228, 89 So. 824; 
Bayley v. Garrison, 190 Cal. 690, 214 Pac. 871; State v. Board of County 
Commissioners, (N. Mex.) 222 Pac. 654, 31 A. L. R. 1310; Somers v. 
State, 5 So. Dak. 321, 58 N. W. 804; Somers v. State on rehearing, 5 
So. Dak. 584, 59 N. W. 962; Harrold v. Barnum, 8 Cal. App. 21, 96 Pac. 
sae paca Oklahoma City, 38 Okla. 349, 134 Pac. 58; 46 C. J. 964; 62 


oe 


In the absence of a constitutional prohibition the legislature has 
the power to change the compensation of an officer at any time, and 
such change will apply as well to officers then in office as to those 
be gna ona or elected, Douglas County v. Timme, 32 Neb. 272, 


Therefore, in our opinion the salaries previously fixed by law for 
deputy clerks of the district court are discontinued by L.B, 420 so far 
as class 3, 4, and 4a counties are concerned, and since the effective date 
of L.B. 420 the services of such officers are gratuitous, 


L.B. 420, Section 11, however, provides as follows: 


“The county officers in all counties shall have the necessary 
clerks and assistants for such periods and at such salaries 
as they may determine with the approval of the county 
board, whose salaries shall be paid out of the general fund 
of the county.” 


This section is not board enough to permit the payment of a 
salary to a deputy on the theory that he is a clerk or assistant, but if 
the deputy should resign, there is no doubt that he may be appointed 
a clerk or assistant and paid a salary, commensurate with the value 
of his services, the salary to be fixed in the first instance by the prin- 
cipal officer, with the approval of the county board. 


November 12, 1943 


Mr. R. P. Kepler, County Attorney, Sidney 


With reference to our opinion of November 5, 1943, concerning the 
matter of paying salaries to deputy clerks of the ‘district court in class 
3 and 4 counties, since writing the opinion we have given this matter 
more careful study in an effort to see if some legal way may not be 
found to enable counties to pay such deputies. Obviously unless it 
is the clear legislative intention that these officers should not be paid, 
they should receive compensation for their services. 


Further consideration convinces us that Section 84-808, Comp. St. 
1929, has not been repealed by implication, and since it has not been 
expressly repealed, we are inclined to the opinion that under it the 
county commissioners may make provision for the payment of a rea- 
sonable salary to a deputy clerk of the disrtict court where no salary 
is expressly fixed by any other statute. 


This section is as follows: 


“When a county officer receiving a salary and no fees is com- 
pelled by the pressure of the business of his office to employ 
a deputy the county commissioners may make a reasonable 
allowance to such deputy.” 


It was originally a part of an act of the Territorial Legislature of 
1858, and since for many years statutes fixing the salaries of the var- 
ious ‘deputies authorized to be appointed have been in existence, there 
has been no occasion to fix salaries under this statute. However, as 
we have stated above, it has not been expressly repealed, nor in our 
judgment has it been repealed by implication, and it is, therefore, our 
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opinion that in class 3 and class 4 counties, the county commissioners 
may make a reasonable allowance to the deputy clerk of the district 
court, and pay him a salary as such. 


December 4, 1943 


Mr. G. P. Spence, County Attorney, Franklin 


In your comunication of December 2, you advise us that the county 
clerk of your county, elected at the last general election, has resigned 
and that another man has been appointed to fill the unexpired term 
of the regularly elected county clerk. You ask the opinion of this 
office as to whether the new incumbent should receive the same sal- 
ary as the former county clerk would have received or whether he 
may be paid according to the salary schedule fixed by L. B. 420 adopted 
by the 56th session of the legislature. 


L, B. 420 classifies the several counties of the state according to 
population, and fixes the salary of the county clerk in each class of 
counties. The salary schedules are set up in sections 2 to 10 inclusive 
of the act. 


Section 25 of L. B. 420 provides as follows: 


“The provisions of sections 2 to 10 inclusive, of this act shall 
not apply to an incumbent holding an elective office at the 
date this act becomes effective, but such incumbent for the 
balance of his term shall be paid the salary at the rate pro- 
vided by law when he qualified for the office.” 


The office of county clerk is “an elective office.” Comp. St. 1941, 
Section 32-209. 


One who is appointed to fill a vacancy in such an office, although 
not himself elected by the people, is nevertheless the incumbent of an 
elective office. Section 25, above quoted, excepts from the salary 
provisions of the new law incumbents holding an elective office. 
This section refers to an incumbent holding an elective office “at the 
date this act becomes effective,” and provides that such an incumbent 
“for the balance of his term” shall receive the salary which the law 
provided “when he qualified for office.” 


Taken by itself, this section might be thought not to apply to one 
appointed to fill a vacancy in an elective office after the effective date 
of L. B. 420; hence, it might be argued that the salary provisions of 
L B. 420 do apply to such an officer. 


The section must, however, be construed, if possible, in such a 
manner as to uphold its constitutionality. Constitution of Nebraska. 
Articlt III, Section 19 provides as follows: 


“The Legislature shall never grant any extra compensation 
to any public officer, agent or servant after the services have 
been rendered nor to any contractor after the contract has 
been entered into nor shall the compensation of any public 
officer, including any officer whose compensation is fixed 
by the Legislature subsequent to the adoption hereof be in- 
creased or diminished during his term of office.” 
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This office has heretofore expressed its oflicial opinion that this 
constitutional provision applies to all offices, constitutional or other- 
wise, state and county, having regular terms of office, whose salaries 
are fixed by the legislature. See opinion of March 8, 1943, to Hon. 
H. G. Greenamyer. 


Franklin County appeares to be a county having more than 6,500 
inhabitants. The salary of the county clerk in such a county was 
definitely fixed by the legislature prior to the passage of L. B. 420. 
Comp. St. 1929, Section 33-131, 


The phrase “his term of office” as used in the constitutional pro- 
vision above quoted is universally held to refer to the office rather 
than to the incumbent, and to mean a fixed and definite period of 
time. Nebraska cases sustaining this view are State v. Galusha, 74 
Neb. 188, 104 N. W. 197, and Rooney v. City of Omaha, 105 Neb. 447, 
181 N. W. 143. Accordingly a change of salary cannot affect one sub- 
sequently appointed to fill the vacancy in an existing term. 46 C. J. 
1024. 


There is another consideration which compels the view that one 
accepting an appointment to fill a vacancy in an elective office, after 
the adoption of L. B. 420, must be paid according to the salary fixed 
by law at the commencement of the reguarly fixed term of office. 
County clerks, in class 3 counties, under L. B. 420 constitute a class, 
and under the provisions of the constitution all legislation concerning 
that class must operate uniformly upon all members thereof. To 
permit one appointed, after the adoption of L. B. 420, to receive the 
salary fixed by that act, would present this situation: County clerks 
in some class 3 counties would receive one salary while county clerks 
in other class 3 counties (that is, those county clerks acquiring the 
office by appointment after the passage of L. B. 420) would receive 
another and different salary, the difference being dictated only by the 
date upon which the particular incumbent took office. So construed, 
the act would be unconstitutional as contravening Section 18 of Art- 
icle III of the Constitution. State ex rel Taylor v. Hall, 129 Neb. 669, 
262 N. W. 835. 


It is, therefore, our opinion that the appointee, appointed to fill 
the unexpired term of the resigned county clerk must be paid his 
salary at the rate provided by law at the time the regular term of 
office of the county clerk commenced, which in this case was prior 
to the passage of L. B. 420. 


January 11, 1944 


Hon. Wayne O. Reed, Superintendent of Public Instruction 


In your communication of December 31, 1943, you request the 
opinion of this office upon three questions which we here answer in 
the order of their promulgation: 


1. According to L. B. 420, Session 1943, can the County Super- 
intendent’s salary be raised above the minimum set by said law. 


L. B. 420 classifies the several counties of the state according to 
population, and fixes or provides for the fixing of the salaries of most 
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county officers. As to the county superintendents, it is provided that 
in all classes of counties (with one exception to be hereinafte~ men- 
tioned) the salary shall be “not less than” the minimum salary fixed 
in each case. For example,in class (1) counties, the salary of the 
county superintendent is fixed at “not less than the sum of fourteen 
hundred dollars.” 


The act does not provide any maximum salary which may be paid 
a county superintendent in such counties. It is obvious that the act 
does not itself fix the salary of the officer, nor does it in terms au- 
thorize anyone else to fix it. Comp. St. Supp. 1941,Sec. 33-130, which 
formerly authorized the county commissioners to fix the salary of the 
county superintendent, each year, was repealed by L. B. 420. 


The ordinary rule of law is that statutes relating to the compen- 
sation of public officers must be strictly construed in favor of the 
government, and that public officers are entitled as compensation only 
to what is clearly given by law. 46 C. J. 1019. Yet where a statute 
providing compensation for public officers is not perfectly clear, it is 
Incumbent upon courts, if possible, to ascertain its meaning from its 
text, and to construe it in the light of its setting and the legislative 
purpose, if these can be reasonably ascertained. Binford v. Robinson, 
112 Tex. 84, 244 S. W. 807. 


All statutes relating to public officers must be read in pari materia 
with other statutes concerning government, and the courts will not 
close their eyes to the effect of provisioins intended to give pubic 
officers reasonable compensation for their services. Lavin v. Board 
of Commissioners, 151 III. App. 236. 


It is also an imperative rule of constitution that, if possible, effect 
must be given to every clause and part of a statute. Mills v. Bundy, 
105 Neb. 470, 181 N. W. 184; Thomas v. Rasmussen, 106 Neb. 442, 184 
N. W. 104; McIntosh v. Johnson, 51 Neb. 33, 70 N. W. 522. A statute 
should not be given an interpretation which would render super- 
fluous, redundant, inoperative, void or insignificant any part thereof. 
School Dist. of Omaha v. Gass, 131 Neb. 312, 267 N. W. 528; Thomas 
<  piacaiioes supra; In Re Edwards’ Estate, 138 Neb. 671, 294 N. W. 


This is not a case where the legislature has created a public office 
but failed to provide compensation for the officer; therefore, the rule 
that a pubic officer cannot be compensated unless his compensation 
is fixed by law (see State v. Meserve. 58 Neb. 451, 78 N. W. 721, and 
Frasier v. Dundy Co., 115 Neb. 372, 213 N. W. 371) is in no way appli- 
cable. The legislature has provided for compensation, although it 
has not fixed it. Although salaries are usually fixed by express en- 
actment, it is within the power of the legislature to delegate to ad- 
ministrative agencies, state or county, having special knowledge of the 
nature and quantum of the service, the fixing of the amount of the 
salaries or compensation. McElderry v. Abercrombie, Supt. of Edu- 
cation, 213 Ala. 289, 104 So. 671. 


Nowhere does the Nebraska constitution require the legislature to 
definitely fix the salaries of county officers. as do the constitutions 
of some other states. 


Applying these rules to L. B. 420, we must give some meaning 
and effect to the words “not less than,’ found in the several sections 
of the act, if possible. Unless these words imply and recognize some 
power, somewhere, in some agency, to fix the salary of the county 
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superintendent at or above the statutory minimum,they are meaning- 
less, superflous, inoperative and vain. A strict construction of the 
statute might lead to the conclusion that the legislature having failed 
to itself definitely fix the salary, and having provided a minimum 
salary but failed to expressly authorize the county board to fix the ex- 
act salary, that the superintendent was entitled only to what is clearly 
given by the law, which in this case would be the minimum salary 
fixed by the statute. However, the rule requiring strict construction 
does not go so far as to require the elimination of words from the 
statute. 


Comp. St. Supp. 1941, Section 26-105, empowers the county 
boards of the several counties “to manage the county funds and 
county business except as otherwise specifically provided.” This 
statute confers upon the county board plenary power to do whatever 
is necessary in the management of the county’s funds and business. 
Speer v. Kratzenstein, 13 S. C. J. 72 (decided December 21, 1943). 
In view of the power thus conferred upon the board of county com- 
missioners, we are of the opinion that L. B. 420 clearly evidences an 
intent on’the part of the legislature to delegate to the county boards 
of the several counties the power to fix the salary of the county super- 
intendent, subject only to the limitations as to the minimum salary 
fixed by the act itself. It necessarily follows that it is also our opinion 
that the several county boards have the power and authority, by 
virtue of these statutes, to fix the salary of the county superintendent 
at the minimum established by L. B. 420 or at a higher figure. Hey- 
wood v. Nye Co., 36 Nev. 568, 137 Pac. 515; Lavin v. Board of Com- 
missioners, 151 III. App. 236. 


What we have here said has no application, however, to counties 
of class (4a), counties having a population of more than 17,000 and not 
more than 20,000 inhabitants. As to such counties section 6 of L. B. 
420 fixes a definite salary of $2250.00 per annum for the county super- 
intendent, and such salary cannot be changed by anyone except the 
legislature. 


2. Does Legislature Bill 420, Session 1943, repeal Section 33-130 
of the Nebraska Compiled Statutes for 1929 and as amended to and 
including 1933? 


The answer to this question is that L. B. 420 does expressly repeal 
Sec. 33-130, Comp. St. Supp. 1941, which is Sec, 33-130, Comp. St. 1929, 
as amended. 


3. If a county superintendent resigns and the County Board 
appoints a successor at this time would the successor who is appointed 
receive a salary subject to Section 25 of LB 420? This latter Section 
might change the minimum salary in the County to a figure different 
than that formerly shown to be the minimum according to Section 
33-130 as revised up to 1933. 


We presume by this question you mean to inquire whether one 
who is appointed county superintendent after the effective date of L. B. 
420 to fill a vacancy caused by the resignation of a county superinten- 
dent who was elected prior to the effective date of L. B. 420, and 
whose term of office has not yet expired, is to be paid accordingto the 
salary schedule provided for by L. B. 420, or is to be paid at the rate 
provided by law at the time of the commencement of the regular term 
of office, which was, of course, prior to the effective date of L. B. 420. 
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Briefly stated the main purpose of L. B. 420 was to provide for 
the classification of the counties of the state according to population 
and to fix or provide for the salaries of county officers and deputies 
in all counties. The several counties of the state are divided into 
nine classes based upon population, and as to each class the salary 
of all or most of the county officers is either fixed or provided for by 
the act. The act was passed without an emergency clause, and became 
effective three calender months after the adjournment of the session 
at which it passed, which in this case was August 29, 1943. 


The act affected the salaries of all county officers and deputies 
named therein as of the effective date of the act, except as such 
immediate effect was prohibited by (1) Art. III, Sec. 19, Constitution 
of Nebraska and (2) Section 25 of the act itself. 


With reference to the constitutional question, the above mentioned 
provision is as follows: 


“The Legislature shall never grant any extra compensation 
to any public officer, agent, or servant after the services have 
been rendered nor to any contractor after the contract has 
been entered into nor shall the compensation of any public 
officer, including any officer whose compensaton is fixed by 
the Legislature subsequent to the adoption hereof be in- 
creased or diminished during his term of office.” 


This office has heretofore expressed it official opinion that the 
above mentioned constitutional provision applies to all constitutional 
officers and to all other officers, both state and county, having regular 
terms of office, whose salaries are fixed by the legislature. See opinion 
of March 8, 1943, to Hon. H. G. Greenamyer, Nebraska Senator. 


A county superintendent has a regular term of office within the 
meaning of our constitution. The phrase “his term of office’, as used 
in the constitutional provision above mentioned, is universally held 
to refer to the office rather than to the incumbent, and to mean a 
fixed and definite period of time. State v. Galusha, 74 Neb. 188, 104 
N. W. 197; Rooney v. City of Omaha, 105 Neb. 447. 181 N. W. 143. 
Accordingly, a change of salary cannot affect one subsequently ap- 
pointed to fill a vacancy in an existing term. 46 C. J. 
1024. Therefore, one appointed, after the effective date of L. B. 420, 
to fill a vacancy in the office of the county superintendent could not, 
by reason of the constitution, be affected by or have the benefit of 
a change in salary, if the salary attached to that office was “fixed 
by the legislature” prior to the passage of L. B. 420. 


However, the statute in existence concerning the salaries of county 
supintendents at the time of and immediately prior to the passage of 
of L. B. 420 was Section 33-130, Comp. St. Supp. 1941. By it, the 
legislature had not “fixed” the salaries of these offices, but had dele- 
gated to the several county boards the power to fix the salaries. That 
the legislature had the power to so delegate the authority to fix 
salaries cannot be questioned. McElderry v. Abercrombie, Supt. of 
Education, supra. But, where the authority to fix a salary is delegated 
by the legislature to another agency, it cannot be said that the com- 
pensation has been “fixed by the legislature” within the meaning of 
that phrase as it is used in the constitution. 26 C. J. 646-7; Cricket 
v. Ohio, 18 Ohio St. 9; Hedrick v. U. S., 16 Ct. Cl. 88, loc. cit. 101; 
Plagg v. Columbia County, 31 Ore. 172, 94 Pac. 184; Morse v. Delaney, 
128 Misc. 317, 218 N. Y. Supp. 371; Rackliff v. Peters, 136 Mo. A. 168, 
115 S. W. 503; Bunn v. Kingbury County, 3 So. Dak. 87, 52 N. W. 
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673; Gist v. Rackliff-Gibson Constr. Co., 224 Mo, 369, 123 S. W. 921; 
Culberson v. Watkins, 156 Ga. 185, 119 S. E. 319; In Re McLure’s 
Estate, 68 Mont. 536, 220 Pac. 527; McCarthy v. City of Malden, 303 
Mass. 563, 22 N. E. (2d) 104. 


It follows that the constitutional provision above quoted did not 
prohibit the legislature from changing the salary of county super- 
intendents during the term. 


This opinion in nowise conflicts with our opinion to Mr. G. P. 
Spence, County Attorney of Franklin County under date of December 
4, 1943, since that opinion dealt with the office of a county clerk in 
a county of more than (500 inhabitants, and the legislature had defi- 
nitely fixed the salary for that office prior to the passage of L. B. 420. 


Therefore, so far as the office of County Superintendent is con- 
cerned, the only limitation upon the taking effect of the salary changes 
provided by L. B. 420 is found in Section 25 of the act itself, which 
section is as follows: 


“The provisions of sections 2 to 10, inclusive, of this act shall 
not apply to an incumbent holding an elective office at the 
date this act becomes effective, but such incumbent for the 
balance of his term shall be paid the salary at the rate pro- 
vided by law when he qualified for the office.” 


The sections 2 to 10, mentiond in Section 25, are the sections of 
L. B. 420 which fix the salaries of some county officers and provide 
for the salaries of others. 


By this section, the only limitation upon the immediate effect- 
iveness of the act is that it shall not apply to an incumbent holding 
an elective office at the effective date of the act. Obviously, one who 
was appointed to fill a vacancy and who qualified after the effective 
date of the act was not an incumbent at the date the act became ef- 
fective. It necessarily follows, therefore, that there is nothing in 
Section 25 which prevents the salary schedule set up by L. B. 420 from 
applying to such an appointee, and in our opinion the compensation 
of one appointed, after August 29, 1943, to fill a vacancy in the office 
of county superintendent is governed by L. B. 420. 


January 29, 1944 


Mr. William Keeshan, County Attorney, Albion 


In your communication of January 28, you ask the opinion of this 
office as to whether it is permissable for the county commissioners to 
raise the salary of the deputy clerk of the district court to an amount 
in excess of one-half the salary of the clerk, 


Comp. St. Supp. 1941, Sec. 33-109, which was in force until August 
29, 1943, provided that in counties having less than 18,000 inhabitants 
the salary of the deputy clerk should not exceed one-half the amount 
paid the clerk of the district court. This section, however, was re- 
pealed by L. B. 420, adopted by the 56th Session of the Legislature. 
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Your request for opinion refers specifically to Boone County. 
According to the information we have Boone County has a population 
of approximately 12,127 people, and, therefore, is a class (3) county ac- 
cording to the classification set up in L. B. 420. However, what we say 
here applies equally to class (4) counties and class (3) counties having 
a population of more than 8,000. 


Comp, St. 1929, Sec. 33-206 requires the election of a clerk of the 
district court in all counties having a population of 8,000 inhabitants 
or more. 


Comp. St. 1929, Sec. 27-401 provided (prior to the adoption of L. B. 
pon that all clerks of the district court should have power to appoint 
eputies. 


In adopting L. B. 420, the Legislature amended the last mentioned 
section, but that part of it which authorized the appointment of deputy 
clerks of the district court was reenacted verbatim, so that it still reads, 
in part, as follows (See L. B, 420, Sec. 13): 


“The clerk of the supreme court and of the several district 
courts in this state shall have power to appoint deputies.” 


It appears, therefore, that the Legislature has now empowered 
the several clerks of the district court to appoint deputies without 
any reference to approval by the county board, has repealed the sta- 
tute which previously fixed the salaries of such deputies, and as to 
sie of class (3) and class (4) has failed to provide any salary 
whatever. 


Investigation discloses that in the original draft of L. B. 420 
provisions were made for a salary for a deputy clerk of the district 
court in class (3) counties and all of the larger counties. In class (3) 
counties the salary of the deputy clerk of the district court was fixed 
at $1200.00, but the standing committee on government amended the 
bill by striking out the provision of a salary for the deputy clerk of 
the district court in class (3) counties as well as class (4) counties. 


However, Comp. St. 1929, Sec. 84-808 provides as follows: 


“When a county officer receiving a salary and no fees is 
compelled by the pressure of the business of his office to em- 
ploy a deputy, the county commissioners may make a reason- 
able allowance to such deputy.” 


Since the clerk of the district court is an officer receiving a salary 
and no fees, and since the law requires, or at least empowers, clerks 
to have a deputy, it is our opinion that this last quoted statute author- 
izes the commisioners to fix whatever salary they may deem reason- 
able. 


There is nothing in our laws or in the statutes, in our judgment, 
which would prohibit the commissioners, in now fixing a reasonable 
salary for a deputy clerk of the district court, from fixing one in ex- 
cess of the amount previously fixed by the old, now repealed law. The 
following rule applies: 


“In the absence of any constitutional prohibition, or affirma- 
tive provision, fixing the term of office of any officer or his 
compensation, the legislature may change such term or com- 
pensation, and such change of term or compensation will ap- 
ply as well to the officers then in office as to those to be 
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thereafter elected.” Douglas County v. Timme, 32 Neb. 272, 
49 N. W. 266. 


Article III, Section 19, Constitution of Nebraska, prohibits | in- 
creasing or diminishing the compensation of any public officer, “in- 
cluding any officer whose compensation is fixed by the Legislature” 
during his term of office. While in our opinion this constitutional pro- 
vision is applicable to many county officers, it works no prohibition 
in the instant matter for two reasons: First, the salary of the deputy 
clerk of the district court was not, prior to the repeal of Sec. 33-109, 
Comp. St. Supp. 1941, “fixed” by the Legislature; second, a deputy 
clerk of the district court did not and does not have a “term of office” 
within the meaning of the constitutional provision. 


As to the first, by Sec. 33-109, Comp. St. Supp. 1941, the Legisla- 
ture had not “fixed” the salaries of deputy clerks of the district court, 
but had delegated to the several county boards the power to fix the 
salaries, subject to certain maximum limitations. That the Legisla- 
ture had the power to so delegate the authority to fix salaries cannot 
be questioned. McElderry v. Abercrombie, 213 Ala. 289, 104 So. 671. 
But, where the authority to fix a salary is delegated by the Legislature 
to another agency, it cannot be said that the compensation has been 
“fixed by the Legislature” within the meaning of that phrase as it is 
used in the constitution. 26 C. J. 646-7; Cricket v. Ohio, 18 Ohio St. 
9; Hedrick v. U. S., 16 Ct. Cl. 88, loc. cit. 101; Flagg v. Columbia 
County, 31 Ore. 172, 94 Pac. 184; Morse v. Delaney, 128 Misc. 317, 218 
N. Y. Supp. 371; Rackliff v. Peters, 136 Mo. A. 168, 115 S. W. 503; 
Bunn v. Kingsbury County, 3 So. Dak. 87, 52 N. W. 673; Gist v. Rack- 
liffe-Gibson Constr. Co., 224 Mo. 369, 123 S. W. 921; Culbertson v. 
Watkins, 156 Ga. 185, 119 S. E. 319; In Re McLure’s Estate, 68 Mont. 556, 
220 Pac. 527; McCarthy v. City of Malden, 303 Mass. 563, 22 N. E. (2nd) 
104. 


As to the second, the words ‘“‘term of office” as used in the con- 
stitutional provision refer to the office rather than to the incumbent, 
and mean a fixed and definite period of time. State v. Galusha, 74 
oe Ee 104 N. W. 197; Rooney v. City of Omaha, 105 Neb. 447, 181 


Ordinarily a deputy is removable at the pleasure of his principal 
who appointed him, and an officer so removable has no “term of office.” 
46 C. J. 964; 62 C. J. 723-725; State v. Oklahoma City, 38 Okla. 349, 
134-Pac..58: Somers v. State, 5 So. Dak. 321, 58 N. W. 804; Brassell v. 
Brandon (Ala.) 135 So. 577; Bayley v. Garrison, 190 Cal. 690, 214 Pac. 
871; Wright v. Gamble, 135 Ga. 376, 71 S. E. 795; 35 L. R. A. (N. S.) 
866; Board of Commissioners v. Hart, 29 Okla. 693, 119 Pac. 132; 
37 L. R.A. CN,'S.) 388. 


It does not appear, therefore, that the constitutional provision 
above mentioned in any way prohibits the commissioners from in- 
creasing or diminishing the salary of a deputy. 


And since the statute specifically authorizes the commissioners 
to fix a salary for any deputy appointed, and no salary is fixed in 
L. B. 420 or elsewhere in the statutes, we are of the opinion that the 
commissioners may make a reasonable allowance in the way of salary 
for a deputy clerk of the district court in counties of class (4) and in 
counties of class (3) having clerks of the district court, and that so 
far as the law is concerned it is unimportant whether the salary paid 
be greater or less than one-half the salary of the clerk of the district 
court. 
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February 21, 1944 


Mr. Max G. Towle, County Attorney, Lincoln 


You ask us for a contruction of Section 11, L. B. 420, passed by 
the 1943 Legislature, as to whether or not the county commissioners 
have the discretionary power to increase or decrease the salaries of 
clerks and assistants, and fix the amounts to be paid them, or if each 
county official has the authority to fix the salary of the clerk and 
assistants in his respective office, and the approval of the county 
board is ministerial only. 


The statute is as follows: 


“The county officers in all counties shall have the necessary 
clerks and assistants for such periods and at such salaries 
as they may determine with the approval of the county board, 
whose salaries shall be paid out of the general fund of the 
county.” 


It seems quite plain that the Legislature intended that each 
county officer should determine in the first instance upon the neces- 
sary clerks and assistants required and the salaries which they should 
be paid, but it is also necessary that the action of the county officer be 
approved by the county board. 


This is not an unusual provision as to municipal and quasi-muni- 
cipal employees. 37 Am. Jur. 863. 


It would be necessary for both the officer and the county board 
to act in order that an appointment might validly be made and a 
salary validly fixed. 


As to the power granted to the county board, it would be our 
judgment that they must exercise their powers within the limits of a 
sound, legal discretion. They could not, however, act arbitrarily or in 
such manner as to abuse their discretion. 14 Am. Jur. 205. The ques- 
tion you present to us is a general one and of course our answer must 
necessarily be general. 


Stated differently, before the county board refuses its approval 
they must have some very good and sufficient reason for so doing. The 
mere fact that they may entertain a different idea as to the necessity 
of the employment of the officer, or as to the amount of his salary, 
would not in and of itself be sufficient to justify this disapproval. 


A case which sheds some light on this situation is the case of 
State ex rel Johnson vs. Tilley 137 Nebr. 173. 


FUNDS 


January 29, 1943 


Mr. Arthur W. Kummer, County Attorney, Columbus 


Your letter of January 27 raises the question of the liability of a 
county treasurer who has invested county funds in United States 
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Government Bonds and we are of the opinion that you are correct in 
your analysis and that the county treasurer and his sureties are in- 
surers for all county funds not deposited in a bank which has been 
duly selected as a depository and has given bond. 


Section 77-2506, Compiled Statutes Supplement 1941, reads in 
part as follows: 


“That county treasurer of each and every county in the State 
of Nebraska shall deposit, and at all times keep on deposit for 
safe keeping in the state, national or private banks doing 
business in the county, and of approved and responsible 
standing, the amount of moneys in his hands collected and 
held by him as such county treasurer..... Any such bank 
located in the county may apply for the privilege of keeping 
such moneys upon the following conditions: All deposits shall 
be subject to payment when demanded by the county treasu- 
rer on his check and subject also to such regulations as are 
imposed by law, and the rules adopted by the county treas- 
urer for holding and receiving such deposits. It shall be the 
duty of the county board to act on such application or applica- 
tions of any and all banks, state, national or private, as may 
ask for the privilege of becoming the depository of such 
moneys, as well as to approve the bonds of those selected in- 
cident to such relation, and the county treasurer shall not 
deposit such money or any part thereof in any bank or banks 
other than such as may have been so selected by the county 
board for such purposes, if any such bank or banks have been 
so selected by the county board, . . . . Provided, that a county 
treasurer may by and with the consent of the county board in- 
vest in United States Government Bonds, United States 
Treasury notes or Certificates ..... Every treasurer having 
invested in securities as aforesaid must deliver the same to 
his successor, who shall receive and accept the same as funds 
of the office.” 


Section 77-2508, Compiled Statutes Supplement, 1941, sets forth 
the manner in which a bank may qualify as a depository of public 
funds and the method of determining the maximum amount of money 
which may be kept on deposit in any bank selected for such purpose 
by the county board. 


Section 77-2513, Compiled Statutes of Nebraska for 1929, provides 
as follows: 


“No treasurer shall be liable on his bond for money on de- 
posit in bank under and by direction of the proper legal 
authority if the bank has given bond.” 


“The general proposition with respect to the liability of such 
officers and their sureties for the loss of public moneys is well settled, 
that, where the statute in direct terms or from its general tenor im- 
poses the duty to pay over public moneys received and held as such, 
and no condition limiting that obligation is discoverable in the statute, 
the obligation thus imposed on and assumed by the officer will be 
deemed to be absolute. Accordingly it has been held that the fact 
that such moneys have been stolen without any fault or negligence on 
the part of the officer will not exonerate him or his sureties from lia- 
bility on the bond, and that it makes no difference that the county has 
failed to provide a safe or suitable place where its funds may be kept# 
It is also well settled that, if funds are lost by failure of a bank in 
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which an officer has deposited them, the officer and his bondsmen are 
liable, nothwithstanding the fact that he was guilty of no negligence 
in selecting the bank, and notwithstanding the further fact that the 
county has failed to provide a safe place of deposit for the public 
fund.” (15 C. J. 521, in part) 


In a recent case in the Supreme Court of Nebraska (Garfield 
County v. Pearl, 138 N. 810, 295 N. W. 820) the court held: “It is no 
defense for either a county treasurer or surety on his bond, in an 
action on the bond to recover public funds predicated on an alleged 
failure of the treasurer to account for or pay them over, that the 
funds have been lost without the fault or negligence of the county 
treasurer.” And in Thomssen v. Hall County, 63 N. 777, 89 N. W. 389, 
we find this language: “It may therefore be said to be the settled 
law in this state that a county treasurer is an insurer of the funds 
that come into his hands by virtue of his office.’ Thus, a county 
treasurer in our state may deposit funds in any bank selected for such 
purpose by the county board and be relieved of liability on his bond 
for such money on deposit within specified limits or he may buy 
United States Government Bonds but he remains liable for the bonds 
or the funds invested in the bonds, such liability being an incident 
of that public office from which he cannot be relieved. 


April 14, 1943 


Mr. F. J. Schroeder, County Attorney, Curtis 


Answering your letter of April 6, I do not believe it would be 
possible to pay a judgment against the county for personal injuries 
out of the poor relief fund of the county, even though the parties are 
wholly destitute. 


If you will refer to section 77-1809 and following, you will find 
the specific direction as to how taxes shall be levied in order to dis- 
charge a judgment against a county. If no such levy has been made 
and an emergency exists, you might follow the procedure outlined in 
section 26-143, C. S. Supp. 1941. 


September 21, 1943 
Mr. Myr! D. Edstrom, County Attorney, Wahoo 


In your recent letter, you state: 


“On January 1, 1943, there was a cash balance in the Bridge Fund 
of $25,060.90, none of which was appropriated in the sense that it was 
included in the amount specified in the budget as the Bridge Fund. 
The Bridge Fund budget for 1943 is $48,100, consisting of $45,000 to 
be raised by taxation and $3,100 estimated receipts from gasoline tax. 

The cash on hand in the Bridge Fund, after deucting all of the 
outstanding warrants and claims, is approximately $10,000, 
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“The Board of County Commissioners have spent the full amount 
set up in the budget, $48,100, and now desire to declare an emergency 
to obtain additional funds for further bridge work. Assuming that 
an emergency does exist, does the cash balance remaining in the fund 
after the payment of all claims and after the entire amount provided 
for in the budget has been expended represent and constitute unap- 
propriated revenue, as specified in Section 26-2111?” 


Taking into consideration the facts set out in your letter and as- 
suming that a cash balance remains in the fund mentioned in your 
letter after the payment of all claims and after the entire amount pro- 
vided for in the budget has been expended, the balance remaining 
represents and constitutes unappropriated revenue as specified in 
Section 26-2111, Compiled Statutes Supp., 1941. 


We are not, however, in this opinion passing upon the question as 
to whether or not the facts set out in your letter constitute an emer- 
gency within the meaning of the Statutes in this matter and are 
answering this inquiry assuming, as you ask us to in your letter, that 
an emergency does exist. 


October 9, 1943 


Mr. Walter G. Huber, County Attorney, Blair 


In your recent letter you ask whether under the above section of 
em oreente inheritance tax moneys may be used in the county bridge 
‘und. 


Section 77-2218, Comp. St. Supp. 1941, which deals with inherit- 
ance tax funds, reads in part as follows: 


“All inheritance tax moneys received or collected by each 
county, pursuant to resolution of the county board, under 
the provisions of this article, shall be credited in whole or in 
part to either the county general fund, for the relief of worthy, 
incapacitated or indigent persons or for the purpose of the 
improvement of county roads to be built without the corpo- 
rate limits of any city or village or for county general fund 
purposes: Provided, the county treasurer of each county 
shall keep all such moneys collected under the provisions of 
this article either in the county general fund for general fund 
purposes of for relief purposes or in a special fund to be 
expended under the direction of the county board of each 
county for the sole purpose of the improvement of the county 
roads, described above. * * * ” 


Due to the fact that the statutes provide a separate county road 
fund and a separate county bridge fund, and due to the fact that the 
statutes provide certain restrictions on the use of the moneys in these 
two funds, it would appear at first glance by reason of the wording of 
this section of the statute “for the sole purpose of the improvement 
of county roads, described above,” that said funds could not be used 
for the improvement or construction of bridges. 
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However, the Nebraska Supreme Court in some Nebraska cases 
has stated that bridges and culverts are part of the roads and that the 
county road fund can be used for the improvement of bridges and cul- 
verts, but that the county bridge fund can be used for the sole and 
only purpose of the building of bridges. 


The Nebraska Court in the case of Clark v. Dayton, 6 Neb. 192, 
in the syllabus said: 


“While it is true that the general road fund may be lawfully 
applied to the erection or reparation of permanent culverts 
and bridges, it is not true that the bridge fund raised from the 
five mills levy, under section fifteen, can be used in the 
general improvement of roads, but must be devoted ex- 
clusively to the object for which this levy may be made.” 


The Nebraska Court in the case of Cheney v. County Board of 
Supervisors, 123 Neb. 624, 243 N. W. 881, at page 629 of the opinion 
said: 


“ * * * Maintenance of highways is by statute, in terms, a 
duty expressly enjoined on county boards. This business 
includes the caring for, repairing, guarding, and maintaining 
the grade, roadbed, bridges and culverts and other improve- 
ments which. together constitute public roads. * * * ” 


From the above, it is our opinion that these funds could not be 
placed in the county bridge fund, but that the special fund mentioned 
in Section 77-2218, Comp. St. Supp. 1941, might be used for the im- 
provement of bridges on the county roads within the limits provided 
in this section under the decisions of the court in the above cases. 

We wish also to call your attention to the fact that there is a 
distinction between improvement of county roads and repair or main- 
tenance of county roads. See Cheney v. County Board of Supervisors, 
123 Neb. 624, 243 N. W. 881. 


December 31, 1943 


Mr. William H. Lamme, County Attorney, Fremont 


You ask us as to what practice should be followed with regard to 
designating county depositories and approving the same, where securi- 
ties have been deposited with the county, under the provisions of 
Sec. 77-2508, C. S. Supp. 1941. 


This section permits the deposit of securities in lieu of the giving 
of a bond as therein provided. 


As we view it, these securities are pledged to the county, and the 
county has the protection of the pledge in lieu of the contract obligation 
which it would have had a bond been given. 


We are of the opinion that since the securities are pledged in lieu 
of a bond to secure deposits of public moneys, such pledge should be 
governed by the same rules as would apply had a bond been given. 
Therefore, this pledge, in our judgment, comes under the provisions 
of Sec. 77-2509, C. S. Supp. 1941. 
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It follows that there should be an annual designation and approval 
of county depositories for the ensuing year. 


January 19, 1944 


Mr. Ralph L. Cox, Chairman, Board of Control 


Your letter of January 17th raises the question “who is responsi- 
ble for the collection of money for the care of patients from the 
different counties being cared for in our State Hospitals for the In- 
sane?” 


Section 83-756, Comp. St. Supp. 1941, provides: 


“The superintendent shall certify to the Auditor of State on 
the first day of March, June, September and December the 
amount, (not previously certified by him) due to such hospi- 
tal from the several counties having patients chargeable there- 
to, provided that every patient charged to a county shall 
have been an actual bona fide resident of said county for a 
period of one year immediately preceding the commitment of 
said patient and the Auditor shall pass the same to the credit 
of the hospital. The Auditor shall thereupon notify the county 
clerk of each county so owing, of the amount thereof, and 
charge the same to the county, and the county board shall add 
such amount to the next state tax to be levied in the county, 
and pay the amount so levied into the State Treasury; and 
the taxes mentioned herein shall be levied and assessed in 
each county in the year 1937 and succeeding years.” 


This section was patterned after Section 10095, Ann, St. 1911, and 
in a suit testing a county’s liability under the former law our Supreme 
Court in State v. Stanton County, 100 Neb. 747, 161 N. W. 264, said: 


“Clearly the question whether the state shall by general 
taxation support and provide for the poor, the insane, and the 
unfortunate, or this duty shall be devolved upon each county 
as to the citizens domiciled therein, is a question of public 
policy to be determined by the legislature. 


“The statute under consideration appears to determine that 
question and to develop that duty upon the respective coun- 
ties.” 


Section 83-718, Comp. St. 1929, also provides in part: 


“If the husband or parent or any person legally liable for the 
maintenance of a patient is possessed of an estate or income 
sufficient to meet the expense of the care and maintenance 
of such patient in said hospital, then such husband or parent 
or other person shall be required to pay to the superintendent 
of the hospital, quarterly during said patient’s stay therein, 
a sum to be fixed by the board of commissioners of state 
institutions in an amount as nearly as may be equal to the 
per capita cost of maintaining such hospital, and the super- - 
intendent thereof may bring suit to recover the same in be- 
half of the state: * * * ” 
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It might seem that this provision carries the intention of relieving 
the counties from the collection of the expense of the care and main- 
tenance of insane patients who can well afford to pay for such care. 
However, by express provision, the office of county attorney is a 
state office in civil cases as well as in criminal matters. Section 26- 
901, Comp. St. 1929, provides: 


“It shall be the duty of the county attorney * * * to appear 
in the several courts of their respective counties and prosecute 
and defend, on behalf of the state and county, all suits, ap- 
plications or motions, civil or criminal, arising under the laws 
of the state, in which the state or the county is a party or 
interested, * * * ” 


It is, therefore, our opinion that it not only is entirely proper for 
a county attorney to bring an action for the recovery of the expense 
of an insane patient who has a residence in his county, but it is his 
duty as a county and state official to represent the state in such cases 
as are brought in his county by the sovereign power. 


May 25, 1944 


Mr. Max G. Towle, County Attorney, Lincoln 


You state that the County Commissioners of Lancaster County 
desire an opinion as to whether or not they may pay the Fifth War 
Loan Committee of Lancaster County money with which to meet in- 
cidental expenses during the next War Loan Drive. 


The following is copied from 20 C.J.S. page 1120: 


“A county board has no power to make appropriations for 
any purposes other than those authorized by law. * * *, in 
the absence of express statutory authority to do so, it can- 
not appropriate county funds for other than county purposes. 
*** In the absence of constitutional restrictions, a state legis- 
lature may authorize appropriations from a county fund for 
other than strictly county purposes. Such statutes are strictly 
construed, and do not give validity to an appropriation not 
completely within the authority conferred.” 


We have made an exhaustive search of the statutes and have 
found none which appear to be broad enough to authorize the payment 
of county funds for the purpose mentioned. We examined particularly 
Legislative Bill No. 191 adopted by the 1943 Session of the Nebraska 
State Legislature, but determined that the appropriations and pay- 
ments authorized by that act are limited to those necessary to carry 
out and execute the Civilian Defense Program, which we are informed 
did not include the sale of War Bonds; and that they were further 
limited to expenditure by a County Civilian Defense Committee desig- 
nated and certified by the Nebraska Advisory Defense Committee. 


In view of the above it is our opinion that the county funds may 
not be expended for the purposes described, and having arrived at this 
point, it becomes unnecessary to inquire into the problem of whether 
or not the county budget provided for such payments. 
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June 14, 1944 


Mr. Ray C. Johnson, Auditor of Public Accounts 


You say: 


“It has come to our attention in several of the counties where they 
have taken advantage of L. B. 155 and have proceeded to abolish road 
districts in their county as provided in this bill. 


“The question has arisen in regard to the road levy which hereto- 
fore has been divided, half of the levy going to the county road fund 
and half of the levy to the district road funds which was subdivided 
into the various road districts according to the assessed valuation of 
the respective district. Included in these road districts is a city road 
district for each of the cities and villages which have, under the past 
procedure, received their proportionate share of the road levy for their 
city road district. 


“In abolishing the road districts under L. B. 155, this would 
abolish as far as the county is concerned the city road district and the 
portion of the levy made for the district road, which has heretofore 
gone to the city road district. 


“The question on which we would like to have your opinion, would 
the entire road levy made by the county go to the county road fund?” 


We believe that L. B. 155 which amends Sec. 39-601 Comp. St. 1929 
should be construed with Sec. 39-206 Comp. St. Supp. 1941, which 
provides how taxes laid for road purposes shall be distributed. 


Supposing road districts outside of cities and incorporated villages 
to have been abolished under the provisions of L. B. 155, it would seem 
to us that the entire amount of county road tax levy, except as levied 
in municipalities, might properly be expended in the various com- 
missioner districts, and should be divided amongst them in the same 
proportion that the half heretofore allotted to each of these districts 
has been proportioned. 


We do not believe, however, that the enactment of L. B. 155 would 
operate to amend or to repeal the provisions of Sec. 39-205 relative 
to the levy of road taxes upon property within cities of metropolitan 
class, cities of the first and second class and villages as is therein 
provided, and so far as the same relates to municipalities in counties 
not under township organization. 


July 27. 1944 


Mr. Dean R. Sackett, Acting County Attorney, Beatrice 


You have inquired as to whether or not the County Board of 
Supervisors may pay out of County funds, incidental expense incurred 
the office of Civilian Defense in the sale of United States War 

onds. 
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Under date of May 25, 1944 we addressed an opinion to Mr, Max 
G. Towle, County Attorney of Lancaster County, Nebraska to the 
effect that in the absence of express statutory authority to do so, the 
County could not use its funds for other than County purposes, and 
that a law permitting the appropriation of County funds for other 
than County purposes, must be strictly construed, and that the County 
could not pay the expenses of a war Loan Committee in connection 
with the sale of War Bonds. 


The last regular session of the Nebraska State Legislature enacted 
Legislative Bill No, 191, which provides that a County Board may 
pay out of the general funds of the County 


“*****to any County Civilian Defense Committee designated 
and certified by the Nebraska Advisory Defense Committee 
as being the proper Committee for such County to aid and 
enable such County Civilian Defense Committee to carry out 
and execute the Civilian Defense program*****,” 


We are advised that the Civilian Defense program now includes 
participation in the sale of United States War bonds. This being true, 
the County Board could pay legally budgeted general funds for ex- 
penses incurred in this work, to a County Civilian Defense Committee, 
which has been designated and certified by the Nebraska Advisory 
Defense Committee as the proper Committee for the County. 


COUNTY WARRANTS 


February 8, 1943 


Mr. Elven A. Butterfield, County Attorney, Neligh 


Your inquiry of February 3rd raises the question whether an 
action may be maintained on county warrants issued nineteen or more 
years ago. We are of the opinion that your analysis is correct provided 
these are warrants issued against the general fund of the county and 
which fund has had money out of which to pay them had they been 
presented. 


In Bacon v. Dawes County, 66 Neb. 191, 92 N. W. 313, a petition 
was filed alleging several causes of action on as many different county 
warrants. As a defense to same, it was alleged that they were drawn 
without authority and, as to the rest, that they were issued more than 
five years before suit was brought. The District Court sustained both 
defenses and gave judgment for the county. The Supreme Court of 
Nebraska reversed and remanded the case upon the theory that it was 
not shown that there was money in the fund at the time the warrants 
were issued out of which to pay the same and held: 


“No right of action accrues upon county warrants until there 
is money for their payment in the fund upon which they are 
drawn, or the proper authorities have had opportunity to 
provide funds to pay them, and have neglected to do so.” 
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In the case of Arapahoe Village v. Albee (24 Neb. 242, 38 N. W. 
737) it was held that a warrant issued by a village will be barred by 
the statute of limitations five years from the time it became due. In 
part, the court said: 


“The law favors diligence, and compels a party holding a 
warrant of a municipal corporation to take the necessary 
steps to enforce the payment of the same within the period 
fixed by statute or be barred. If this were not so warrants 
might be fraudulently issued by the authorities . . . and held 
for ten, fifteen or twenty years, or more, and then presented 
for payment when evidence of their fraudulent character 
had become obscure or inacessible.” 


And in Rogers v. City of Omaha (82 Neb. 118, 117 N. W. 119): 


“The statute of limitations does not commence to run against 


warrants .... until such fund has in fact been created and 
there is sufficient money in the fund with which to pay the 
warrants.” 


And because Sections 20-204 and 20-205, Compiled Statutes of 
Nebraska for 1929, makes no exceptions of county warrants, we are 
of the opinion that they must be presented for payment or sued upon 
within five years from the time there was money in the fund on 
which they were drawn with which to pay them. 


LEGAL NEWSPAPERS 
March 18, 1943 


Mr. W. O. Baldwin, County Attorney, Hebron 
You say: 


“The County Board of Thayer County has designated the “Bruning 
Banner” of Bruning, Thayer County, Nebraska, as the official county 
newspaper of this county for 1943, and the statements of proceedings 
contemplated by the fifth part of Section 26-108 of the Compiled 
Statutes of Nebraska for 1929, as amended by the Laws of 1939, are 
being published in said newspaper. 


“Certain tax payers have complained to me that the “Bruning 
Banner” is not a “newspaper of general circulation published in the 
county,” their complaints being based upon the alleged fact that the 
“Bruning Banner” is not of general circulation throughout the county. 
I have called the attention of these tax payers to the language of the 
statute and to the fact that these proceedings must be published in a 
newspaper of general circulation published in the county, rather than 
a newspaper of general circulation throughout the county or of general 
circulation in the county. I have advised them that if the newspaper 
is otherwise qualified in that it publishes news of a general character 
and of general interest, that it is published in the county, that it has 
more than 300 subscribers, and that it has been published each week 
for more than 52 successive weeks last past, it fully qualifies under the 
statutes if it circulates to some extent among the general public. I 
further advised them that it is not necessary for it to have subscribers 
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in every community in the county in order for it to be of general 
circulation.” 


Section 20-523 C. S. Supp. 1941, defines a legal newspaper and 
provides in part, as follows: 


“|. . the same shall have a bona fide circulation of at least 
three hundred copies weekly, and shall have been published 
within the county for fifty-two successive weeks prior to the 
publication of such notice, and be printed either in whole or in 
part in an office maintained at the place of publication... ” 


Section 26-108 provides that the statement of proceedings be “in 
one newspaper of general circulation published in the county... ” 
Therefore, in order to qualify under the provisions of said section the 
newspaper must, not only meet the requirements of the provisions of 
section 20-523, but must also be a newspaper of “general circulation” 
published in the county. 


There is no statutory definition of the term “general circulation” 
as used in said statutes, but the same has been defined by our court 
in the case of Hanscom v. Meyer 60 Neb. 68, 82 N. W. 114, as follows: 


“The principal distinguishing feature of a newspaper, in 
contemplation of the statute, in our opinion, is that it be a 
publication, appearing at regular intervals, at short periods of 
time, as daily or weekly, usually in sheet form, and contain- 
ing news; that is, reports of recent occurrences, political, social, 
moral, religious, and items of a varied character, both local 
and foreign, intended for the information of the general 
reader. It is the one quality of ‘news,’ which gives it its gene- 
ral interest and secures for it a general circulation among 
people of different classes and callings, whom the statute 
seeks to reach by the requirement of notice by publication 
in a newspaper.” 


No doubt the intention of the Legislature was to limit the publi- 
cation to those newspapers most likely to have a bona fide circulation 
among the general public, and the rule above quoted must be applied 
in each individual case in determining whether or not a newspaper 
is one of “general circulation.” We therefore agree with your opinion 
as set forth in your letter. 


October 26, 1943 


Mr. John H. Steuteville, County Attorney, Bridgeport 


In your recent letter you ask for an interpretation of the above 
section of the statute and state a situation where “A” has been publish- 
ing a newspaper for a number of years at location “B” in Morrill 
County; that “A” still maintains his plant, building and equipment at 
“B” and has a part-time employee located at “B.” You further state 
that “A” has moved to location “C,’” which is also in Morrill County, 
to work for another newspaper located at location “C.” You further 
state that “A” now prints his paper at location “C” and then sends 
pra Ae ta back to location “B,’ where it is mailed out to the sub- 
scribers. 
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Section 20-523, Compiled Statutes of Nebraska for 1929, is as 
follows: 


“No newspaper shall be considered a legal newspaper for the 
publication of legal and other official notices unless the same 
shall be printed in the English language and shall have a 
bonafide circulation of at least three hundred copies weekly, 
and shall have been published within the county for fifty- 
two successive weeks prior to the publication of such notice, 
and be printed either in whole or in part in an office main- 
tained at the place of publication.” 


You ask an interpretation of that part of the section which reads, 
“and be printed either in whole or in part in an office maintained at 
the place of publication.” 


We do not find any decisions of the Nebraska Court interpreting 
the words “place of publication.” 


In 39 Am. Jur. 9, Paragraph 13, we find “place of publication” 
defined as follows: 


“As a general rule, legislatures have the power to require 
that newspapers in order properly to be designated as publish- 
ers of official notices, advertisements, etc., shall be published 
within a certain locality. And while in one sense a paper is 
published in every place where it is circulated or its con- 
tents are made known, nevertheless it has been held by some 
courts that the ‘place of publication’ of a newspaper designated 
or selected for the publication of official notices, as the term 
‘place of publication is used in a statute,’ is the place where 
the paper is first put into circulation, where it is first issued 
to a delivered or sent, by mail or otherwise, to its sub- 
scribers.” 


This seems to be the strict interpretation of the statutes defining 
legal newspapers, but is followed by a number of courts. 


In the case of People v. Read, (Ill.) 100 N. E. 230, in the opinion the 
court said: 


“Under the federal statutes a publication, to be admitted as 
second-class, must be issued from a known office of publica- 
tion, and a newspaper is published where it is first issued to 
the public. The paper stated that it was so issued at the post 
office at Chicago. It is immaterial where the printing is done, 
but the place of publication of a newspaper is the place where 
it is first put into circulation, where it is first issued to be 
delivered or sent, by mail or otherwise, to its subscribers. 
Ricketts v. Village of Hyde Park, 85 Ill. 110; Village of Tona- 
wanda v. Price, 171 N. Y. 412, 64 N. E. 191; State v. Bass, 
97 Me. 484, 54 Atl. 1113.” 


Under this strict interpretation of the words “place of publication” 
our statute would then require that the paper be printed either in 
whole or in part in an office maintained where the paper was first put 
in circulation and distributed to its patrons, which in the situation you 
outline in your letter would be location “B,”’ and to come within the 
statute YY paper would have to be printed in whole or in part at 
location “B.” 


—139— 


However, some courts have followed a more liberal construction of 
the words “place of publication” and have said that to publish a news- 
paper means to compose, print, issue, and distribute to the public at 
and from a certain location. 


In the case of Age-Herald Pub. Co. v. Huddleston, (Ala.) 37 A.L.R. 
898, the court in its opinion at page 905 defines “to publish” as follows: 


“To ‘publish’ a libel, in the sense of doing a civil wrong, is to 
make it known to any person other than the person libeled. 
To ‘publish’ a newspaper at any place is, according to common 
understanding, to compose, print, issue. and distribute it to the 
public, and especially to its subscribers, at and from that 
place.” 


In the case of Addison v. Town of Amite City, (La.) 161 So. 364, 
the court states that a part of the publication of a newspaper includes 
the preparation of material for the same, and in syllabus 3 says: 


“Newspaper held ‘published’ in town, within statute requiring 
municipal corporation to select official printer who shall be 
editor or owner of newspaper ‘published’ in town, so as to 
require its selection as official journal, in absence of other 
newspapers published in town, notwithstanding newspaper 
was printed out of town, where material was prepared in 
town, newspaper was entered as second-class matter in town 
post office, bore name of town in its date line, and was put 
into circulation in town (Act No. 141 of 1912, s 22, as amended 
by Act No. 201 of 1928). 


If we read into our statute the more liberal construction of the 
words “place of publication” wherein the words are included to mean 
the place where materials are collected for the paper, where the paper 
is composed, printed, etc., then location “‘C’” would satisfy this section 
ee the statute providing publisher “A” maintain an office at location 


It will be noted in this section of the statute that the section 
provides that the paper shall have been published within the county 
for fifty-two successive weeks and goes on to state that it must be 
printed in whole or in part in an office maintained at the place of 
publication. It is our opinion that as this statute provides that the 
newspaper must be published in the county that the court might adopt 
a liberal construction of this statute and hold that the place of publi- 
cation was the county and under such an interpretation of the statute 
the statute would then require that the paper be printed in whole or 
in part in an office maintained in the county. 


However, as stated above, we find no decisions of our Supreme 
Court construing the words “place of publication,’ as found in the 
statute, and, if the matter were brought to the attention of the court, 
it is possible that the court might adopt any one of the above interpre- 
tations. 
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SUPPLIES 


April 8, 1943 


Mr. Paul H. Bek, County Attorney, Seward 


In your recent letter you ask the following question: 


“After the County Board of Supervisors has accepted the 
Budget submitted from the County Officers, do the respective 
County Officers have authority to make purchases of their 
own supplies without further consent from the County 
Board?” 


, Section 26-105, Comp. St. Supp. 1941, sets out the powers of the 
county boards, and among other things, states that the county board 
has power to manage the county funds and county business except 
as otherwise specifically provided, and has power to examine and 
settle all accounts against the county and accounts concerning receipts 
and expenditures of the county. 


It is our opinion that the county board has the power and authori- 
ty to examine and settle all claims and accounts against the county, 
but it is further our opinion that county officers have the power and 
authority, after the county board of supervisors has accepted the 
budget submitted from the county officers, to make purchases of their 
own supplies without further consent from the county board so long 
as the supplies purchased are necessary to enable that county officer 
to carry out the duties imposed upon him by law, or other duties in- 
cidental to duties imposed upon him by law, providing of course that 
the expenditures are within and that the county officer stays within 
the budget which has been submitted to and approved by the county 
board of supervisors. 


The case of Christner vs. Hayes County, 79 Neb. 157, is a case 
wherein a county attorney agreed with the plaintiff that plaintiff 
should have a certain sum of money for each statement prepared and 
made by the plaintiff, which statements or abstracts were necessary 
to determine the ownership of certain pieces of property against which 
the county attorney was instituting proceedings to collect delinquent 
taxes. This obligation was created without any direct permission 
from the board of county commissioners. In the syllabus the court 
says: 


“A county attorney, who is required by law and by the order 
of the county board to institute actions for the benefit of the 
county, may bind the county to pay the reasonable and ne- 
cessary expense incident thereto.” 


It is our opinion that county officers, under the circumstances 
stated above, would have the authority to make purchases of their 
own supplies necessary to carry out the duties imposed upon them by 
law, and further would have the power to bind the county to pay for 
such supplies, provided they are within the budget for the office, 
which budget has been approved by the county board of commission- 
ers. 
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ELECTIONS 


ABSENTEE VOTING 
January 19, 1944 


Honorable Roger V. Shumate, Director of Research 
Nebraska Legislative Council, Lincoln 


You inquire as to the validity of varying the requirements in the 
method of vote between those in the Military Service and those not 
in the Military Service. 


The first absentee voting laws in the United States were enacted 
during the Civil War and applied only to those engaged in the Military 
and Naval Service. While some of the early laws were declared un- 
constitutional insofar as state elections were concerned, they were 
uniformly upheld insofar as they applied to the election of federal 
officers. The grounds on which they were declared unconstitutional 
varied according to the different state constitutions. The acts which 
applied alone to soldiers and sailors have uniformly been upheld as 
not constituting special or class legislation. A history of these acts 
is found in Rasp v. McHugh, 121 Neb. 380, 237 N. W. 394. 


Section 3, Article VI, Constitution of Nebraska, seems to express- 
ly grant to the Legislature the authority to enact separate laws 
governing the voting by those in the Military or Naval Service. Said 
section provides: 


“Every elector in the military or naval service of the United 
States, or of this state may exercise the right of suffrage at 
such place and under such regulations as may be provided by 
law.” 


We are, therefore, of the opinion that the Legislature of Nebraska 
may enact legislation which varies the requirements for voting be- 
tween the electors in civilian life and those in the Military or Naval 
Service. 


April 1, 1944 
Senator Ladd J. Hubka, Nebraska State Legislature 


You inquire if the Legislature may properly provide for a different 
method of voting by absent voters who are outside the continental 
limits of the United States and absent voters who are within the 
continental limits of the United States. 


The Legislature may properly provide a different method of voting 
by different classes of voters provided the classification is a reason- 
able one. An examination of the authorities reveals that many states 
have classified their absent voters and such acts have been upheld as 
not constituting class legislation. For example, some states permit 
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absent voting only by electors who are within the borders of the state 
but absent from their place of residence. An act of the Missouri 
legislature in 1913 permitted “railroad employees, traveling salesmen 
and other persons required by their duties or occupations to be absent 
from their voting precinct” to vote the absentee ballot. The court 
held this not to be class legislation because it applied alike to all 
persons who by reason of their business duties were unavoidably 
absent from their place of residence. 


The Nebraska Legislature during the last world war recognized 
the distinction between men in the military service who were within 
the continental limits of the United States and those without the 
continental borders by creating an election commission, which said 
commission was required to mail ballots to all men in the military and 
naval service within the borders of the continental United States. 
Certainly, the circumstances surrounding a voter outside of the con- 
tinental limits of the United States vary considerably from those of 
a voter within the continental limits, and an act which would make 
different requirements for such voters would not constitute class 
legislation. 


October 13, 1944 


Honorable Frank Marsh, Secretary of State 


You inquire whether a member in the armed service, to whom 
an absent voter’s ballot has been mailed, who arrives home on fur- 
lough and appears at the office of the county clerk, is entitled to re- 
ceive another ballot and vote the same. 


Our absent voter’s law, as amended by L. B. No.. 1, Fifty-seventh 
Extraordinary Session of the Nebraska State Legislature, provides 
that a voter who is about to be absent from the county of his resi- 
dence on the day of election may either appear in person at least two 
clear days before the election, receive a ballot, and vote the same, 
or he may make application in writing to have an absent voter’s 
ballot mailed to him. 


The changes made in our absent voters’ law by L. B. No. 1 indi- 
cate that the Legislature intended to remove all technicalities and 
regulations which would tend to prevent or make difficult the voting 
by absent voters. For this reason, we believe that a liberal construc- 
tion should be given to the act in order to facilitate the voting, parti- 
cularly with reference to those in the armed service of their country. 


Section 12 of said bill provides that if any member of the armed 
forces votes both the federal ballot and the state ballot the state 
ballot only shall be counted. Many members of the armed forces who 
have made application for a state ballot and not received the same 
will perhaps vote the federal ballot thinking that the state ballot will 
not be received. This, however, does not prevent them from voting 
the state ballot and having the same counted if it is received so that 
it may be voted and mailed before midnight of the day preceding 
election. 


Also Sections 32-809 and 32-810, Comp. St. 1929, permit one who has 
made application for an absent voter’s ballot to vote in person on 
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election day, and in such a case the precinct election board is required 
to notify the county clerk of such fact in writing within one day 
after the election, and the absent voter’s election board is then re- 
quired to discard the absent voter’s ballot voted by such person. 


We are, therefore, of the opinion that a member of the armed 
forces who has made application for an absent voter’s ballot and be- 
fore the same was received finds it possible to return to the county 
of his residence, but who will be absent from said county on election 
day, may appear before the county clerk or election commissioner, as 
the case may be ,and receive another ballot and vote the same. In 
the oath which the absent voter must subscribe 1o there is contained 
a statement “that the voter has not voted at such election other than 
by the within ballot,” and we do not anticipate that any voter will 
vote the first ballot should the same be received by him prior to 
election day. 


October 16, 1944 
Honorable Frank Marsh, Secretary of State 


Reference is made to your letter of October 16, wherein you state: 


“A former resident of the state of Nebraska who is now resid- 
ing in another state makes application for an absent voters 
ballot from the state of Nebraska. This person has not 
resided in the other state for a sufficient length of time to 
establish residence there. Is he entitled to an absent voters 
ballot from Nebraska?” 


Section 32-732, Comp. St. 1929, sets forth nine rules to be used by 
judges of election and registration officials in determining the resi- 
dence of a person offering to vote. Said section provides as follows: 


“The judges of election, and in cities of the first and second 
class the registrars of voters, in determining the residence 
of a person offering to vote, shall be governed by the following 
rules, so far as the same may be applicable: First. That 
place shall be considered and held to be the residence of a 
person in which his habitation is fixed, without any present 
intention of removing therefrom, and to which, whenever he 
is absent, he has the intention of returning. Second. A per- 
son shall not be considered or held to have lost his residence 
who shall leave his home and go into another territory or 
state, or county of this state, for temporary purposes merely, 
with the intention of returning: Provided, six months’ con- 
secutive residence in this state shall be necessary to establish 
a residence within the meaning of this chapter. .Third. A 
person shall not be considered and held to have acquired a 
residence in any county of this state into which he shall have 
come for temporary purposes merely without the intention of 
making it his residence. Fourth. If a person remove to ano- 
ther territory or state, intending to make it his permanent 
residence, he shall be considered and held to have lest his 
residence in this state. Fifth. If a person remove to another 
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state or territory, intending to remain there for an indefinite 
time, and as a place of present residence, he shall be consi- 
dered and held to have lost his residence in this state, not- 
withstanding he may intend to return at some future period. 
Sixth. The place where a married man’s family resides shall 
generally be considered and held to be his residence; but if it 
is a place of temporary establishment only, or for transient 
purpose, it shall be otherwise. Seventh. If a married man 
have his family fixed in one place, and he does business in 
another, the former shall be considered and held to be the 
place of his residence. Eighth. The mere intention to acquire 
a new residence, without the fact of removal, shall avail 
nothing, nor shall the fact of removal, without intention. 
Ninth. If a person shall go into another territory or state, 
and while there shall exercise the right of citizenship by 
voting, he shall be considered and held to have lost his resi- 
dence in this state.” 


It will be noted that the question of voting residence is one that 
is governed largely by the intention of the voter himself. The ques- 
tion of residence was considered in the recent case of State, ex rel. 
Brazda, v. Marsh, 141 Neb. 817, 5 N. W. (2d) 206. Harry Swanson 
filed as a candidate for Secretary of State, giving his residence as 3189 
Meredith Avenue, Omaha, Nebraska. Objections were filed to his 
candidacy on the ground that he was not a resident of the State of 
Nebraska. The evidence disclosed that Harry Swanson was Secretary 
of State from January, 1933, to January, 1941; that prior to his service 
as Secretary of State he lived at 3189 Meredith Avenue, Omaha, Neb- 
raska, but that he later sold this property, but had always considered 
this his voting residence. Since 1936 or 1937 he owned no furniture 
or other property within the State of Nebraska, After leaving the 
office of Secretary of State, he moved to Council Bluffs, Iowa, where 
he resided for a short time, and later moved to the State of Oregon, 
where he was employed at the time his filing was made. Mr. Swanson 
testified that he had at all times intended to return to Nebraska and 
that he had no intention whatsoever to change his residence from 
Omaha, Nebraska. In holding that he was a legal resident of this 
state, Judge Eberly said: 


“The fact of Swanson’s legal residence prior to his first elec- 
tion as secretary of state being at 3189 Meredith Avenue, 
Omaha, Nebraska, is not even the subject of attack in this 
record. The arrangement entered into orally by him with the 
party who succeeded him in actual possession to retain it 
while in Lincoln as his ‘voting residence,’ while attending to 
the public duties at Lincoln, was strictly within the rule 
above quoted. The recognition of the situation by the public 
authorities of Douglas county, and their continuing his regis- 
tration at that place, was strictly within the authority con- 
ferred upon them by law. The exercise of the rights of suff- 
rage as registrant from that address involved no fraud nor 
concealment, but was in all respects eminently proper. 


“We note that the judiciary of a neighboring state announces 
the applicable principle in the following terms: 


“Under the Constitution and at common law, absence from 
one’s voting residence resulting from acceptance of employ- 
ment with state or federal government does not work a 
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change of residence for purpose of holding office, when 
person involved does not so intend.’ Wilson v. Hoisington, 
98 Pac. (2d) 369 (110 Mont. 20).” 


The question of residence in each particular case is one of law to 
be determined by applying the statutory rules above set forth to the 
facts of the case. No other or general rule can be laid down which 
is applicable to all cases. 


BALLOTS 
October 11, 1944 


Honorable Frank Marsh, Secretary of State 


You state that an absent voter who is a Ist Lieutenant in the 
United States Army has forwarded his absent voter’s ballot to the 
county clerk of his residence and that on the idenfication affidavit he 
signs his name as the officer who administers the oath, or, in other 
words, he has attempted to administer the oath to himself. You in- 
quire if the ballot is valid. 


Our courts have repeatedly held that an oath cannot be legally 
administered by one who is an interested party in the matter or 
proceedings with reference to which the oath is taken. It follows 
a as discussion that an officer cannot administer an oath 
to himself. 


October 23, 1944 


Mr. George B. Hastings, County Attorney, Grant 


You state that the printer printing official ballots for Arthur 
County, omitted the party designation following the name of a candi- 
date for Precinct Assessor. This person was the only candidate for 
such office in said precinct. You inquire how this error may be 
corrected. 


Section 32-520, Comp. Stat. 1929 makes it the duty of the County 
Clerk to correct errors in the printing of the official ballots. Said 
section provides as follows: 


“Whenever it shall appear by affidavit that an error or omis- 
sion has occurred in the names or description of the candidates 
nominated for office, or in the printing of the sample or offi- 
cial ballots, the county judge or a judge of the district court 
sitting at chambers may, upon application of any voter, by 
order require the clerk charged with the duty in respect to 
which such error or omission has occurred, to correct such 
error, or to show cause why such error should not be corrected. 
The clerk shall also upon his own motion, correct without 
delay any patent error in the ballots which he may discover 
or which shall be brought to his attention. and which can be 


—146— 


corrected without interfering with the timely distribution 
of the ballots as herein provided.* 


Wahlquist vs. Adams County, 94 Neb. 682, 144 N. W. 171 held 
that said statute made it the duty of the County Clerk to cause other 
and legal ballots to be printed where a mistake was made in the print- 
ing of the first ballots, which would invalidate the election in whole 
or in part. The error involved in your inquiry, however, we believe 
may be corrected without the reprint of the ballot, the Clerk either 
writing in the party affiliation of the candidate or inserting the same 
by means of a rubber stamp. 


State ex rel Phelan vs. Walsh, 62 Conn. 260, 25 Atl. 1, 17 L.R.A. 
364 held that neither bad spelling of a candidate’s name, nor correcting 
it, shall be regarded as vitiating a ballot, so as to prevent its being 
counted for a man named Rathbun, where his name was printed on the 
ballot with a “r” in the last syllable, and the mistake was erased in 
ink. 


Also Cook vs. Fisher, 100 Ia. 27, 69 N. W. 264 held that the official 
character of ballots was not destroyed where election judges procured 
a large rubber stamp in the form of the letter “A” and used it to erase 
the candidate’s wrong initial, “R”, and substituted the proper one, and 
wherein the case of a few ballots, they accomplished the same purpose 
by making the change with pencil and also corrected several others 
by simply writing in pencil “A” before the letter “R”. 


See also annotation in 93 A.L.R. 911. 
By this opinion we do not intend to hold that all errors in the 


printing of the official ballot may be corrected without reprinting the 
same ,but merely state that in the case presented to us, we believe 
that the correction may properly be made as herein indicated. 


CANDIDATES 


October 25, 1943 


Honorable Frank Marsh, Secretary of State 


You ask our opinion as to whether or not a candidate for public 
office in the primary election may also file as a candidate for delegate 
to the county, state or national convention of his political party. 

Section 32-505, Compiled Statutes of Nebraska for 1929, provides 
as follows: 


“Every ballot shall contain the name of every candidate 
whose nomination for any office specified in the ballot has 
been certified or filed according to the provisions of this 
chapter, and no other names, and the name of no candidate 
shall appear on the ballot more than once.” 


The question then is whether a delegate to a political convention 
is a candidate within the meaning of the above quoted section. We 
are of the opinion that the statement, “The name of no candidate shall 
appear on the ballot more than once,” refers to a candidate for an 
office, and delegates to a political convention are not public officers. 
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(18 Am, Jur. 271, Paragraph 139. Also see State v. Hall, 46 N. D. 294, 
176 N. W. 921.) 


Since a candidate for delegate is not a candidate for an office, 
there is nothing to prevent him from being a candidate to two or more 
of the political conventions of his party, nor would a candidate for 
public office be prohibited from being a candidate to any of these 
political conventions. 


You also inquire whether a candidate to any of the above-named 
political conventions will disqualify himself from serving on the 
election board. The answer is in the negative, since such candidates 
are not candidates for public office. 


January 24, 1944 


Honorable Frank Marsh, Secretary of State 


You ask our opinion as to the final date when candidates may 
file for the 1944 primary election. 


The final date when candidates may file for office is March 2, 1944. 
However, a candidate of one elective office who desires to file for 
another elective office must do so fifty days prior to the date of the 
primary, which final date is February 21, 1944. 


February 10, 1944 


Honorable Frank Marsh, Secretary of State 


You asked our official opinion as to whether or not there is any 
authority for filing a candidate for member of the Nebraska State 
Legislature by petition. 


Section 32-1205 Comp. St. Supp. 1941, provides that all candidates 
for member of the State Legislature shall file with the Secretary of 
State a statement of such candidate requesting that his name be 
placed upon the official ballot for nomination at the primary election. 
The form of statement is then set out in the statute. This section com- 
mences as follows: 


“Notwithstanding anymore general or special law to the 
contrary, members of the legislature of the State of Nebraska 
shall hereafter be nominated regardless of political affiliation 
in the following mannerf........................ 


This provision precludes the filing of a candidate by petition or 
from filing in any other manner than that set forth in said section. 
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May 3, 1944 


State Canvassing Board, State House 


You inquire as to the number of write-in votes which must be 
received by a candidate from the Fourteenth Legislative District in 
order to entitle such candidate to have his name placed upon the 
general election ballot. In said district only one candidate filed for 
the nomination. 


Section 32-1203, Comp. St. Supp. 1941, provides in part as follows: 


“When only one person files an affidavit to have his name 
placed on the primary ballot for the nomination for each 
position to be filled and the name of a person is written in 
and voted for as a candidate for any such positions, who did 
not file as aforesaid as a candidate for such nomination, such 
person shall not be entitled to a certificate of nomination at 
such primary election nor have his name placed on the gene- 
ral election ballot unless he shall have received at least the 
second highest number of votes cast for such nomination and 
unless such a number of votes received shall be at least ten 
per cent of the total vote cast for Governor in said county 
at the preceding general election.” 


At the last general election the votes cast for the office of Govern- 
or in the ‘Fourteenth Legislative District totalled 8977 votes. Since 
only one candidate was filed in the primary, a write-in candidate is 
required to secure at least ten per cent of this number, or a minimum 
of 898 write-in votes in order that his name may be placed upon the 
general election ballot. 


May 3, 1944 
State Canvassing Board, State House 


You ask our opinion as to what candidates are entitled to be cer- 
tified as nominated for the office of District Judge from the Second 
Judicial District. Two candidates filed for the nomination, namely, 
the incumbent, W. W. Wilson, and John L. Mattox. Judge Wilson 
died on the Saturday preceding the Tuesday on which the primary 
election was held. At the election, John L. Mattox received 2110 
votes, W. W. Wilson received 952 votes, and William A, Robertson, 
who had not filed as a candidate, received 857 write-in votes. 


The authorities are in decided conflict as to whether votes cast 
for a dead person are null and void. Under the common law, such 
votes were treated as void and were thrown away if the electors had 
knowledge of the death. This has also been the ruling of a majority 
of the American courts. Some of our American courts, however, 
have taken a different view and hold that knowledge is immaterial 
and that regardless of whether or not the voter has knowledge of the 
death such votes are to be counted, and if the deceased person re- 
ceives the highest number of votes there is then no election and the 
next high cannot be considered as elected. 


A very complete annotation on this question is found in 133 A. 
L. R, 319. There appears to be no Nebraska case which involves a 
deceased person receiving the highest number of votes. There are two 
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Nebraska cases, however, which have held that where the person re- 
ceiving the highest number of votes is disqualified from holding the 
office there is no election and the candidate receiving the next high 
vote is not entitled to the office. The first of these cases, State, ex rel. 
Thayer v. Boyd, 31 Neb. 682, 48 N. W. 739, was an action against Boyd, 
who received the greatest number of votes for the office of Governor, 
but was found to be not a citizen of the United States. The court 
held that there was no election and that the Governor elected for the 
previous term held over. 


Gardner v. Burke, 61 Neb. 534, 85 N. W. 541, was an election con- 
test over the office of county attorney of Blaine County. Plaintiff and 
defendant were candidates for said office at the general election in 
1899, the former receiving thirty-four votes and the latter eighty-three 
votes. The defendant was declared elected, but was unable to qualify. 
Plaintiff contended that since he received the next highest vote he was 
entitled to the office. The court held, however: 


“Where a plurality of legal votes is cast for a person for a 
public office who is ineligible thereto, the election is void. 
and the one who receives the next highest number of votes 
is not entitled to the office or the emoluments thereof.” 


These cases, however, can readily be distinguished from a case 
where the voters knowingly vote for a dead person and the most logi- 
cal rule seems to be the old English rule that votes so cast are a 
nullity. A very sound discussion of this rule is found in Madden v. 
Board of Election Commissioners of City of Boston, 251 Mass. 95, 
146 N. E. 280, wherein the court said: 


“It is plain from these agreed facts that in general the voters 
of the district knew and those who went to the polls had in 
addition specific notice that William A. Canty had died on the 
day before election. He had ceased to exist before election 
day. He had vanished as a possible participant in human 
affairs. 


“One who has died before election cannot be a candidate for 
an office or elected to an office. Valid votes for election to an 
office cannot be cast for one who is no longer alive. It is 
equivalent to throwing away a vote knowingly to cast it for 
one who has passed from earth to the great beyond. It is 
of no more effect that to deposit a blank ballot, or one 
marked with a fictitious or historic name. This is not a 
doubtful question. It requires no discussion of legal princi- 
ples. No process of reasoning is necessary to convince the 
intelligence. It is axiomatic. It is not open to debate. It 
is obvious to everybody. 


* * * * * 


“There are numerous decisions, where a candidate has been 
ineligible, or has died late on election day, and the voters did 
not appear to have exact knowledge as to the disqualifying 
facts, in which the election has been declared void, and the 
candidate receiving the next largest number of votes has been 
denied election. We express no opinion upon such fact. The 
present decision is of course confined to the issues presented 
upon this record. In some of those decisions somewhat broad 
language has been used. But the facts of all those cases are 
so different from those in the case at bar that it is not neces- 
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sary to review them. They are collected in a foot note. (In- 
cluded in the citations in said foot note are the Nebraska 
cases above referred to). 


“It is apparent that all the pertinent facts were seasonably 
known to the respondents. Since the votes cast for William 
A. Canty must be treated as nullities, consciously deposited as 
such by the voters who put them in the ballot box, the peti- 
tioner, having received the next largest number of votes, was 
elected, together with Mr. Ward. It follows that it was the 
duty of the respondents under G. L. c. 54, s 128, to certify the 
election of the petitioner as one of the representatives to the 
General Court from the Fifteenth Suffolk district. In view 
of the facts known by the respondents, it was their minis- 
terial duty to issue the certificate.” 


Another leading case on this question is State, ex rel. Bancroft v. 
Frear. 144 Wis. 79, 128 N. W. 1068, wherein the court said: 


“It is well settled that where electors vote for an ineligible 
candidate without knowledge of his disqualifications, and 
such candidate receives a plurality of the votes cast, his dis- 
qualification does not result in electing the candidate re- 
ceiving the next highest number of votes. In such a case 
the votes cast for the ineligible candidate must be counted. 
and there is a vacancy in the office instead of an election of 
the candidate receiving less than a plurality of the votes. 
State v. Giles, Pin. 166, 52 Am. Dec. 149; State ex rel. v. Smith, 
41 Wis. 497; State ex rel. v. Tierney, 23 Wis. 430; Dillon’s 
Mun. Corp. (4th Ed.) s 196; Cooley’s Const. Lim. 
p. 931 (7th Ed.); Naar on _ Elections, 163; Barnum 
v. Gilman, 27 Minn. 466, 8 N. W. 375, 38 Am. Rep. 
304; Po. of Judges, 38 Me. 598; Crawford v. Molitor, 23 Mich. 
341; Saunders v. Haynes, 13 Cal. 145; People v. Clute, 50 
N. Y. 451, 10 Am. Rep. 508; State ex rel. v. Swearingen, 12 
Ga. 23; State ex rel. v. McGeary, 69 Vt. 461, 38 Atl. 165, 44 
L.R.A. 446; In re Corliss, 11 R. I. 638, 23 Am. Rep. 538, 544; 
Com. v. Cluley, 56 Pa. 273, 94 Am. Dec. 75; Dryden v. Swin- 
burne, 20 W. Va. 89, 137. The cases where the death of the 
candidate voted for took place before the polls closed on 
election day are not numerous. The courts that have passed 
upon the question hold that where the electors cast their 
ballots for a dead man in good faith and in ignorance of his 
death the votes should be counted, and that, if the decedent 
received a plurality of the votes cast there was no election. 
So held in State v. Speidel, 62 Ohio St. 156, 56 N. E. 871, and in 
Howes v. Perry, 92 Ky. 260, 17 S. W. 575, 36 Am. St. Rep. 
591. In each of these cases the candidate died on election day 
before the polls closed, and there was no way in which it 
could be ascertained how many votes for him Were cast 
before his death and how many afterwards. 


“There is a third class of cases, in which the votes were cast 
for a candidate known to be dead or disqualified or for a 
fictitious person. The great current of authority is to the 
effect that such ballots are ineffectual for any person, and 
cannot be counted in determining the result of the election. 
The English cases almost uniformly so hold. 


* * * * * 
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“The great weight of authority, English and American, is to 
the effect that votes knowingly cast for a candidate who can- 
not possibly exercise the functions of the office if elected are 
thrown away, and it seems to us that this should be so. 
Elections are held for the purpose of selecting officers, not for 
the purpose of creating a vacancy to the end that the place 
may be filled by appointment or even by a new election. 
The function of the voter is to express an affirmative choice of 
some person; not to content himself with merely expressing 
his disapproval of certain candidates. If a vote for a man 
known by the voter to be dead can be counted, then a vote 
for a stick or a stone or for ‘the man in the moon,’ as is said 
in the English cases, should be counted. It is true that in 
this country the majority rules, but the majority should not 
pursue a policy of mere negation. If the majority should 
contumaciously persist in voting for candidates notoriously 
ineligible, it might not be possible to fill the office at all. The 
illustration may be somewhat far-fetched, but instances have 
occurred in England where an ineligible candidate for mem- 
ber of Parliament received a majority of the votes cast at 
election after election, and such occurrences are by no means 
impossible in this country. Besides, there can be no affirma- 
tive choice by the electors unless a new election is provided 
for and held. Either the Republican State Central Committee 
or the Governor must select the new candidate, if there is 
a vacancy in the instant case. It may be that a single officer 
or committee consisting of a couple of dozen members could 
make a selection that would be more acceptable to the ma- 
jority in the present instance than would be the candidate 
for whom over 56,000 votes were cast, but conditions might 
easily change so that the contrary would be true.” 


It is a known fact that the newspapers, both local and those of 
state-wide distribution, carried front page articles announcing the 
death of Judge Wilson, which articles even included his picture. The 
voters of the district were given ample notice of his death, so there 
can be no argument but that they had knowledge of his death when 
they went to the polls. This being known to the canvassing board, it 
would seem that they should disregard the votes cast for Judge Wilson, 
which will result in the nomination of Mr. Mattox and Mr. Robertson 
as candidates at the general election to be held next November. 


Some argument has been advanced that the name of William A. 
Robertson cannot be placed upon the general election ballot unless 
he received at least ten per cent of the vote cast for Governor at the 
preceding general election under the requirements of Section 32-1203, 
Comp. St. Supp. 1941. This section provides in part as follows: 


“When only one person files an affidavit to have his name 
placed on the primary ballot for the nomination for each 
position to be filled and the name of a person is written in 
and voted for as a candidate for any such positions, who did 
not file as aforesaid as a candidate for such nomination, such 
person shall not be entitled to a certificate of nomination at 
such primary election nor have his name placed on the 
general election ballot unless he shall have received at least 
the second highest number of votes cast for such nomination 
and unless such a number of votes received shall be at least 
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ten per cent of the total vote cast for Governor in said county 
at the preceding general election.” 


This provision clearly applies only in cases where only one per- 
son files a nomination statement and is not applicable in the event 
that there are two or more filings made. In the instant case two 
persons filed such nomination statements, and, therefore, it seems that 
said section is not applicable. However, if said section is held applica- 
ble, due to the fact that one of such duly filed candidates died prior 
to the election, then Mr. Robertson, should he so desire, may file by 
petition since a vacancy would then exist upon the ballot. 


Section 32-1204, Comp. St. 1929, defines a vacancy as follows: 


“A vacancy shall be deemed to exist when the number of 
candidates for each office shall be less than twice the number 
of positions to-be filled.” 


August 15, 1944 


Mr. Carl G. Humphrey, County Attorney, Mullen 


In the last primary election in your county it was necessary to 
nominate candidates for the unexpired term of county clerk and you 
submit the following facts: 


“Stoughton, incumbent county clerk filed in the primary on 
the democrat ticket and received the nomination. No candi- 
date filed on the Republican ticket, but Stoughton and Mc 
Intyre were both write-ins and Stoughton received the 
majority of votes on that ticket, but issued certificate of 
nomination to McIntyre who accepted.” 


You inquire as to the effect of the issuance of said certificate of 
nomination to the second high candidate on the Republican ticket 
and his acceptance of such nomination. 


The issuance of a nomination certificate by a county clerk is a 
purely ministerial act and it is our opinion that where a certificate 
has been erroneously issued to a person not nominated that the clerk 
may cancel such certificate and issue another to the person duly nomi- 
nated. 


September 29, 1944 


Mr. John E. Newton, County Attorney, Ponca 
You submit the following facts: 


“ A resident of Dixon County, who apparently has been a 
Republican in the past, was nominated for the office of 
Township Clerk in Emerson Township on the Republican 
ee This nomination was duly certified to the County 
Clerk. 
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“Our County Clerk resigned sometime ago and the present 
County Clerk is serving by appointment of the County Board 
until the next general election. He was nominated on the 
Republican ticket for that office by the Republican Central 
Committee. The Democratic Central Committee met and 
nominated as the Democratic candidate for County Clerk the 
same individual who I mentioned as being a Republican and 
who I mentioned as having been nominated for Township 
Clerk on the Republican ticket.” 


You inquire whether this individual is entitled to be a candidate 
for the office of Township Clerk on the Republican ticket, and for the 
office of County Clerk on the Democratic ticket. 


Section 32-1124, Compiled Statutes Supplement 1941, as amended 
by the 57th Extraordinary Session of Nebraska State Legislature, re- 
quires that any elector of one political party who desires to affiliate 
with a different political party for the purpose of becoming a candi- 
date of said different political party shall, at least 90 days prior to 
filing his application for nomination or acceptance of the nomination 
by petition, publicly declare his intention to change his party affilia- 
tion. We do not believe, however, that this section prohibits a legally 
constituted political party convention from nominating an elector of 
a different political party to become a candidate for office. Section 
32-1125, Compiled Statutes 1929, as amended, authorizes a candidate of 
one political party to accept the nomination to such office tendered him 
by write-in voters of another party, provided he also receives the 
nomination of the party of which he is an avowed candidate. Where 
the electors of the party, or the duly authorized representatives of a 
party meeting in convention, make the selection, no good reason pre- 
sents itself why they should not be permitted to select whomsoever 
they choose as a candidate. Apparently the intent of the legislature 
by enacting said provision of Section 32-1124 was to prohibit an 
elector of one party from imposing his candidacy upon another politi- 
cal party without a bona fide change of faith, but, perhaps, because 
Pe geal caatag of being elected were better on such other party 
icket. 


The candidate to whom you refer is, however, confronted with 
another provision of Section 32-1125, which is as follows: 


“The name of the same candidate shall not appear printed on 
more than one party ticket...” 


Such candidate is, therefore, not eligible to accept the nomination for 
County Clerk unless at least 50 days prior to the election he filed a 
statement under oath, with the County Clerk, declining the nomina- 
of Township Clerk, as required by Section 32-1128, Compiled Statutes 
1929, as amended by the 57th Extraordinary Session of the Nebraska 
State Legislature. 


October 27, 1944 


Mr. Straight Townsend, County Attorney, Gering 


You state that at the general election in the year 1942 one T was 
elected Register of Deeds. Early in the year 1944, T died and his 
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deputy has continued to perform the duties of the office. That at the 
primary election in 1944 candidates were chosen for the unexpired 
term. You inquire whether the successful candidate at the general 
election is entitled to take office as soon as he is declared elected, or 
whether he must wait until the first Thursday after the first Tuesday 
of January 1945. 


Section 32-1704, Comp. St. Supp. 1941, provides that: 


“Vacancies occurring in any state, judicial district, county, 
precinct, township or any public elective office, thirty days 
prior to any general election, shall be filled thereat. * * * ” 


It is our opinion that the successful candidate is entitled to take 
office as soon as the results of the election have been certified and 
he has filed the necessary bond and subscribed to the oath, as re- 
quired by law. 


November 24, 1944 


Mr. R. P. Kepler, County Attorney, Sidney 


You state that in the primary election in your county one Mr. 
Fenske was nominated as a candidate for commissioner from the 3rd 
commissioner’s district on the Republican ticket; that no one was 
filed or nominated on the Democratic ticket; that later a candidate 
was filed by petition, said petition being filed on the 27th day of 
September and accepted by the proposed candidate on the Ist day 
of October. You further state that at the time of said filing, ballots had 
been printed and sent to non-residents, especially absentee soldiers. 
That the county clerk caused new ballots to be printed, which included 
the name of said petition candidate for the office of county commission- 
er from the 3rd district, and which ballots were voted by the electors 
who voted at the regular polling booths on election day. You further 
state that the county clerk at the time he received the filing was under 
the impression that such filing could be made within forty days of the 
date of election, but later discovered that by the amendment to Sec- 
tion 32-1108, enacted by the Fifty-seventh Extraordinary Session of the 
Nebraska State Legislature, such filing are now required to be made 
at least sixty days prior to the election, You inquire whether this 
petition candidate is now entitled to a certificate of election, or whether 
Mr. Fenske, the duly nominated candidate, who received the second 
largest number of votes, is entitled to such certificate. 


Our court held in State v. Marsh, 120 Neb. 296, 232 N. W. 103, 
that the statutory provision fixing the time for filing was mandatory 
and could not be extended. Therefore, the filing should not have been 
accepted by the county clerk, and no doubt if he had discovered the 
error prior to election, even though ballots had been printed, it would 
have been his duty to reprint the ballots, omitting the name of this 
candidate. In 29 C. J. S. 250, it is stated: 


“ * * * Furthermore, where the name of a person not a 
nominee, appears as nominee, and such defect is ascertained 
prior to the election, new ballots with the correct name may 
be printed, even though absentee ballots have been applied 
for and filled out. * * * ” 
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State v. Marsh, supra, however, was decided upon proper ob- 
jections made within ten days from the date of filing, as provided by 
Section 32-1129, Comp. St. 1929, as amended. Since the defect in the 
instant case is one that does not go to the qualifications of the candidate 
for the office and since no fraud was involved and since the error was 
one made in good faith, we believe that any objection to this filing 
should have been made within ten days or the same will be deemed 
to have been waived. 


A requirement of an election statute, although considered manda- 
tory where an objection is made prior to an election, is generally 
considered merely directory where the objection is delayed until after 
the election. State v. Asmberry, 104 Neb. 550, 178 N. W. 176; State 
ex rel. Harry v. Ice, 207 Ind. 65, 191 N. E. 155, 92 A.L.R. 1508; State 
v. Penner, 124 Kan. 285, 259 P. 785; Bramley v. Miller, 270 N. Y. 307, 
1 N. E, (2d) 111. 


We are, therefore, of the opinion that the petition candidate who 
received the largest number of votes is entitled to a certificate of 
election. To hold otherwise would be to defeat the will of the majori- 
ty of the electors who had the right to assume that all names upon 
the printed ballot were duly qualified and nominated candidates for 
the office. The will of the majority should not be defeated because 
of the irregularity in the filing of this candidate. We do not believe 
that the unsuccessful candidate can complain because of the fact that 
the name of the successful candidate was not printed upon the ballots 
which were mailed to absentee voters, since this was to his benefit 
and could not have been responsible for his defeat at the election. 


CANVASSING BOARD 
April 28, 1944 


Mr. Guy E. Tate, County Attorney, Papillion 


You state that a candidate for the office of Congressman from the 
Second Congressional District has filed an affidavit requesting a re- 
count, which affidavit is in proper form and filed within the proper 
time. You ask whether or not the canvassing board may break the 
seal on the packages containing ballots and examine each individual 
ballot to determine the correct results. 


Section 32-1161, Compiled Statutes of Nebraska for 1929, author- 
izes a candidate for any office who desires a re-count of the votes to 
file within three days after the canvassing board has completed its 
count, an affidavit setting forth his reasons for requesting said re- 
count, an affidavit setting forth his reasons for requesting said re- 
count. Said section then further provides: 


“* * * * Upon filing such affidavits the canvassing board 
shall, within one day thereafter, proceed to recount the votes 
of the candidates named in the affidavit or affidavits filed 
in the above manner: Provided, no candidate shall be en- 
titled to a recount of the votes, by such canvassing board, 
cast for any candidate when it appears to said canvassing 
board that the vote for said candidate is sufficiently large 
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that the recount of the same would not result in the nomina- 
tion of the affiant. * * * ” 


The statutes do not provide the specific manner in which said 
re-count shall be conducted, but it is apparent that in order that a 
re-count may be had it becomes necessary that the individual ballots 
be examined and counted and the results compared with those certi- 
fied by the election counting board. 


In re Hearst, 96 N. Y. Supp. 341, 110 App. Div. 348, Words and 
Phrases, Second Series, 216, it is said: 


“The word ‘recount,’ as used in the election law, means not 
merely a mathematical count of the ballots or votes, but in- 
volves a recanvass of the votes. The statute presumes a 
mistake, not by the ballot clerks in making their return of 
the total number of ballots voted, but by the inspectors in 
canvassing and counting the votes.” 

We do not believe, however, that the canvassing board in conduct- 
ing such re-count may do more than merely count the ballots which 
have been determined by the election counting boards to be valid 
and tabulate the results. Our court has held in numerous cases that 
an election canvassing board has no judicial power and has no authori- 
ty to pass upon the legality of the votes. 


In State, ex rel, Campbell v. Campbell, 129 Neb. 177, 260 N. W. 
917, the court said: 


“The duties of a canvassing board are purely ministerial. 
It is its duty to tabulate the votes as returned to it. An 
election canvassing board has no judicial power. Hagge v. 
State, 10 Neb. 51, 4 N. W. 375; Long v. State, 17 Neb. 60, 
22 N. W. 120; State v. Grimm, 115 Neb. 230, 212 N. W. 437; 
State v. Bower, 106 Neb. 436, 184 N. W. 48. The great weight 
of authority declares that the powers and duties of an election 
canvassing board are limited to the mechanical or mathemati- 
cal function of ascertaining and declaring the apparent result 
of the election as shown by the returns before it and certifying 
the result. See 20 C. J. 200, and cases cited. An election 
canvassing board has no power to inquire into the qualification 
of the judges and clerk of the election. State v. Hill, 10 
Neb. 58, 4 N. W. 514. 


“An election canvassing board has no authority to go behind 
the returns and pass upon the legality of the votes. Hagge 
v. State, 10 Neb. 51, 4 N. W. 375, 376; State v. Stearns, 11 Neb. 
104, 7 N. W. 743; State v. Van Camp. 36 Neb. 91, 54 N. W. 
113; State v. Bower, 106 Neb. 436, 184 N. W. 49. As suggest- 
ed by Maxwell, C. J., in the Hagge Case, supra, ‘If illegal votes 
have been cast, or irregularities occurred, * * * the law 
provides for contesting such election.’ ” 


Goff v. Young, 57 S. E. 328, G1 W. Va. 693, distinguishes between 
a “recount” and a “contest,” and states as follows: 


“The ‘recount’ is not a contest. On the contrary, it is a mere 
ascertainment of the result shown by the ballots. It merely 
corrects mistakes made by the precinct election officers in 
counting the ballots and certifying the results. In the absence 
of a demand for a recount the votes are not counted. The 
ballots are simply checked up and compared with the poll 
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books, and the returns, certified from the several precincts, 

are footed up and the general result ascertained and declared. 

The demand for a recount imposes upon the canvassing board 

ia? further duty of counting the votes as shown by the 
allots.” 


After the ballots have been counted they should be replaced in 
the original package, which should then be sealed with the seal of 
the canvassing board and preserved by the clerk, as provided by law. 


CORRUPT PRACTICE ACT 


June 6, 1944 


Mr. T. G. Weddel, County Attorney, Springview 


You submit to us a dodger which you state was circulated in your 
county as campaign literature prior to the primary election, on be- 
half of a candidate for the office of County Commissioner. Contained 
in said dodger is the following statement: 


“Tf later I do not earn the salary I will turn it back to the 
county for the road fund.” 


You inquire whether this statement constitutes violation of the Corrupt 
Practices Act. 


In State ex rel. Burkett v. Swanson 137 Neb. 704, 291 N. W. 481, 
our court held that one who prior to filing for nomination as candi- 
date for congress issued a statement to the press to the effect that he 
would serve in event of election without pay so long as the Federal 
budget remained unbalanced, was because of that statement disquali- 
fied to hold the office which he was seeking and was ineligible to have 
his name placed upon the primary election ballot. The court stated: 


“A candidate who has become disqualified to hold the office 
he seeks is necessarily ineligible to run for the office.” 


We are therefore of the opinion, that the candidate to whom you 
refer would be ineligible to hold the office of County Commissioner 
if elected by virtue of the above quoted statement, and that he has 
also become ineligible to have his name placed upon the general 
election ballot. 


You inquire whether Sec. 32-2007 to 32-2010, Comp. St. 1929 set 
forth the procedure for cancelling the nomination of said candidate. 
These sections provide a method for removal of a candidate from office 
who has violated the provisions of the Corrupt Practices Act, but do 
not seem to be applicable to cancel the nomination of a candidate 
prior to the general election, and prevent his name from being placed 
upon the general election ballot. 


Sec. 32-2007 provides in part: 


“At any time during the term of office of any occupant of any 
public office, other than the office of member of either house 
of the legislature or the congress of the United States, any 
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elector entitled to vote at such election may present an appli- 
cation in writing, verified by his affidavit, to the attorney- 
general setting forth one or more of the following charges 
against any public officer, to-wit: First. That such officer, 
in seeking nomination or election, or both, to such office, 
violated one or more of the provisions of the foregoing sec- 
tions of this article by expending, contributing or promising 
or offering an amount in excess of the sum allowed by this 
articles-* * * ©? 


We are unable to find any express statutory provision setting 
forth the method whereby a candidate who has violated the provisions 
of the Corrupt Practices Act may be prevented from having his name 
placed upon the general election ballot. Since no such provision is 
made by the statutes, we are of the opinion that the remedy is an 
action against the County Clerk to enjoin him from placing the said 
name (ea the general election ballot. In 29 C.J.S. 219 Par. 148 it 
is stated: 


“An injunction will not be granted if an adequate remedy 
exists by filing objectives, but an injunction is the proper re- 
medy to restrain an election official or a board of elections 
from acting on an invalid certificate or petition of nomina- 
tion.” 


Such an action may, we believe, be brought by any elector of the 
county and no doubt it is the duty of the County Attorney to bring 
such action when the matter is called to his attention and if it is his 
belief that the Corrupt Practices Act has been violated and the said 
candidate has become ineligible to hold the office if elected. 


DELEGATES 


September 27, 1943 


Honorable Frank Marsh, Secretary of State 


You inquire as to the number of delegates at large and district 
delegates to which Nebraska will be entitled at the National Repub- 
lican Convention to be held in 1944. 


Under the rules of the Republican National Convention each 
state is entitled to four delegates at large, and, in addition, Nebraska 
is entitled to three delegates at large for casting its electoral vote for 
the Republican nominee for president in the last preceding presiden- 
tial election, or a total of seven delegates at large. 


Each congressional district in the state is entitled to two district 
delegates. 


For each delegate each state is also entitled to an alternate dele- 
gate to the National Convention. 


Section 32-1118, as amended by L. B. No. 172, 1943 Legislature, 
provides in part as follows: 


“« * * * Four delegates shall be elected by the voters of the 
state at large; the remeinder of the delegates shall be equally 
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divided between the various congressional districts in the 
state, and the district delegates shall be elected by the voters 
of the various congressional districts in the state.” 


If we are to apply this statute to the coming election of delegates 
to the Republican National Convention, four delegates will be elected 
at large and two and three-fourths delegates from each congressional 
district. In order to do this, it would be necessary to elect at least 
three delegates from each congressional district and give to each dele- 
gate so elected a fractional vote. Rule No. 3 of the National Conven- 
tion, however, provides as follows: 


“No State, Territory, Territorial Possession or the District 
of Columbia shall elect a greater number of persons to act 
as Delegates and Alternates than the actual number of Dele- 
gates and Alternates respectively to which they are entitled 
under the Call, and no unit of representation may elect any 
Delegate or Delegates, or their Alternates, with permission 
to cast a fractional vote.” 


The rules of the National Convention and the statutes of the state 
of Nebraska are, therefore, directly repugnant to each other and cannot 
be reconciled. The question presents itself as to which shall govern 
in the instant case. 


The nomination of candidates for president and vice-president 
by political conventions, while not provided by either our federal or 
state constitutions, is of such a long established duration that it has 
become recognized as inseparable from, if not essential to, a Republi- 
can form of government. These conventions are recognized by the 
statutes of our state and the party electors are given the right to 
elect their delegates to take part in such conventions. 


With reference to the conduct of the convention, the determination 
of the eligibility of the delegates and the number of delegates to which 
each state is entitled, the National Convention is supreme. 


In State v. Wait, 92 Neb. 313, 1388 N. W. 159, our court held: 


“Under the statutes of Nebraska, the national convention of 
a political party, or, when the convention is not in session, 
its national central committee is the supreme governing body 
of such party as to national affairs, and has full authority to 
decide which of rival conventions or committees in the state 
is the regular and duly authorized convention or committee of 
such party.” 


No doubt the Legislature of the state has the authority to make 
regulations regarding the method of selection of delegates, but. we 
believe that these regulations must be such that they do not invade 
the elective franchise. 


If we are to follow the statute enacted by our state Legislature in 
the instant case, it appears to us that Nebraska would be entitled to 
elect four delegates at large and two delegates from each congressional 
district (since the rules of the Convention refuse to recognize a dele- 
gate with a right to cast a fractional vote). This would mean that the 
Republican electors of the state of Nebraska would be denied their 
equal representation with other states in the selection of candidates 
for president and vice-president of their party. This, we believe, 
Sie meg Art. I, Sec. 22, of the Constitution of Nebraska, which pro- 
vides: 
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“All elections shall be free; and there shall be no hindrance 
or impediment to the right of a qualified voter to exercise the 
elective franchise.” 


This constitutional guaranty applies to the selection of candidates 
at a party convention, or caucus, or at a direct primary, as well as to 
the right to vote for a candidate at a general election. This question 
was considered by our court in State v. Junkin, 85 Neb. 1, 122 N. W. 
473, wherein it is stated: 


““* * * When the lawmakers enter the party caucus, the 
party convention, the party committee, and the primary to 
make regulations, they must act within the limits of the fore- 
going provision. The elective franchise may be invaded by 
such regulations when they prescribe the forms of the official 
ballots to be used at the general election and establish the 
methods of making nominations. .These forms and methods 
may be as effective to deprive the voter of his rights as direct 
legislation relating to the November election. * * * The 
right to freely choose candidates for public offices is as valua- 
ble as the right to vote for them after they are chosen. _Both 
these rights are safeguarded by the constitutional guaranty 
of freedom in the exercise of the elective franchise.” 


We are, therefore, of the opinion that the rules of the National 
Convention are controlling, and that Nebraska should elect seven 
delegates at large and two district delegates from each congressional 
district, together with one alternate delegate for each delegate to the 
Republican National Convention in 1944. 


December 3, 1943 


Honorable Frank Marsh, Secretary of State 


You ask whether it is necessary for a candidate for delegate or 
alternate to the National Convention to accept the nomination within 
five days of the date of filing of the petition as required by Section 
32-1124, Comp. St. Supp. 1941. 


The provisions governing the filing of candidates for delegates 
and alternates to the National Convention are found in Sections 32- 
1118 and 32-1119, Comp. St. 1929, as amended by L. B. 172, 1943 
Legislature, and Section 32-1120, Comp. St. 1929. Nowhere in said 
sections is there any provision requiring such candidates to accept 
the nomination. 


Section 32-1124, Comp. St. Supp. 1941, provides the method where- 
by candidates may file for public office, either by filing nomination 
papers signed by the candidate or by twenty-five electors of the party. 
If such nomination papers are signed by electors, but not by the can- 
didate, such candidate is required to file an acceptance within five 
days. This provision, however, does not apply to candidates for dele- 
gates who are filed through nomination petitions under the statutory 
provisions above cited. 
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December 7, 1943 


Honorable Frank Marsh, Secretary of State 


You ask for a construction of L. B. No. 101, relative to whether or 
not it is the duty of the Secretary of State to notify the various county 
clerks as to the number of delegates to the party State Conventions 
which each county is entitled to elect. 


L. B. No. 101 imposes upon the State Central Committee of each 
party the duty of apportioning the delegates among the various coun- 
ties or legislative districts, as the case may be, as follows: 


“The total number of delegates to the state convention shall 
be four hundred, to be apportioned among the several coun- 
ties or legislative districts where more than one is situated in 
any county, by the state central committee of each party upon 
the basis of the party vote cast for Governor at the preceding 
general election: Provided, however, each county shall be 
entitled to one delegate regardless of the number of votes 
cast. The number of alternates and the apportionment there- 
of shall be the same as delegates.” 


Nowhere in the law is the duty imposed upon the Secretary of 
State to notify the county clerks as to the number of delegates which 
their counties or the legislative districts within their counties are 
entitled to elect. Since the apportionment is to be made by the State 
Central Committee, we deem it their duty under this act to notify 
the county clerks, as well as the Secretary of State, as to the number 
of delegates to be elected from each county or legislative district. 


December 7, 1943 


Honorable Frank Marsh, Secretary of State 


You inquire as to the form of petition required in nominating a 
candidate for delegate or alternate to the National Convention and 
whether or not such petition must be verified by the circulator. 


There is no form prescribed by statute for these petitions, but in 
order to determine that the signers are qualified electors they neces- 
sarily must give their residence address. The statute expressly pro- 
vides that the signers must be electors of the political party and of 
the district which such delegates are to represent, and further it is a 
requirement that the petitions be signed by electors residing in at 
least two-thirds of the counties of the district. 


Therefore, it would seem necessary that the petition state that the 
signers are electors affiliating with the political party which the dele- 
gate or alternate desires to represent and are electors of the district. 
Further, in order to determine which counties are represented, it will 
be necessary that the petition also show the county in which they 
are electors. 


There is no statutory provision which requires that such petitions 
be verified by the circulator. 
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January 18, 1944 


Mr. Elven A. Butterfield, County Attorney, Neligh 


You inquire whether a candidate for delegate to the state con- 
vention of his party should file his nomination statement in the office 
of the secretary of state or in the office of the county clerk of his 
county. 


Section 32-1122, Comp. St. Supp. 1941, provides as follows: 


“All nomination papers shall be filed as follows: First. For 
officers elective in more than one county, and judges of the 
district court and members of the Legislature voted for 
wholly within one county, in the office of the secretary of 
state; Second. For officers to be voted for wholly within one 
county, except judges of the district court and members of 
the Legislature and city officers, in the office of the county 
clerk of such county; Third. For city officers, in the office 
of the city clerk.” 


Section 2 of L. B. No. 101 provides that delegates and alternates 
to the party convention shall be nominated and elected by counties, 
except that in counties having more than one legislative district 
within its boundaries, the delegates and alternates shall be nominated 
and elected from the legislative districts situated therein. 


Since these delegates and alternates are in no event elected from 
a district comprising more than one county, they are required to 
file their nomination statement in the office of the county clerk of the 
county of their residence. 


PETITIONS 
June 28, 1944 


Honorable Frank Marsh, Secretary of State 


You ask our opinion as to the final date on which initiative peti- 
tions may be filed in your office in order that such measure may be 
submitted to the voters at the general election to be held on the 7th 
day of November, 1944. 


Section 2, Article III, Constitution of the State of Nebraska, pro- 
vides in part as follows: 


“ * * * the petition shall be filed with the Secretary of State, 
who shall submit the measure thus proposed to the electors 
of the state at the first general election held not less than 
four months after such petition shall have been filed. * * * ” 


Section 32-1905, Comp St. 1929, provides in part as follows: 


“If the secretary of state shall refuse to accept and file any 
initiative petition presented not less than four months preced- 
ing the date of the election at which the proposed law or 
constitutional amendment is to be voted upon, * * * any 
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citizen may apply, within ten days after such refusal, to the 
district court for a writ of mandamus. * * * * ” 


The term “month,” as used in statutes, has been construed to 
mean a full calendar month. In McGinn v. State, 46 Neb. 427, 65 N. 
W. 46, it was held: 


“The term ‘calendar month,’ whether employed in statutes 
or contracts, and not appearing to have been used in a diffe- 
rent sense, denotes a period terminating with the day of the 
succeeding month numerically corresponding to the day of 
its beginning, less one. If there be no corresponding day 
of aa succeeding month, it terminates with the last day 
thereof.” 


In Garrett v. State of Nebraska, 118 Neb. 373, 224 N. W. 860, 
held that a statute that provided that no suit of divorce should be 
tried for a period of six months after service had been had meant six 
calendar months, and, therefore, where the service of summons was 
had on the 19th day of October, 1926, the waiting period did not 
expire until the end of April 19, 1927. 


Also Glore v. Hare, 4 Neb. 131, held: 


“An appeal taken on the 22nd of August, from a judgment 
rendered February 21st, is not within the six months pre- 
scribed by the act of Mar. 3, 1873.” 


It is, therefore, our opinion that in order that the petitions be filed 
“not less than four months preceding the date of election” it is neces- 
sary that such petitions be filed not later than July 6, 1944. 


July 12, 1944 


Honorable Frank Marsh, Secretary of State 


You inquire as to the final date on which petitions may be filed 
to nominate a candidate for the office of district judge where a 
vacancy has occurred on the ballot subsequent to the primary elec- 
tion. 


In answering your question, it is necessary that we take into con- 
sideration L. B. No. 1, 57th Extraordinary Session of the Nebraska 
State Legislature, which became effective on the 8th day of July, 
1944. Said law was enacted for the purpose of enabling persons in 
the armed service of their country to vote, and has changed the time 
when filings may be made and the final date on which the Secretary 
of State is required to certify the list of candidates to the various 
county clerks or election commissioners. 


Vacancies on the election ballot for the office of district judge 
may be filled by petition under the provisions of Section 32-1204, Comp. 
St. 1929. Said act provides that such petition be filed not less than 
forty days prior to the election. In the enactment of L. B. No. 1, said 
section was inadvertently overlooked and the final date for the filing 
of the petitions was not changed. Said act did, however, change the 
final date for filing by petition under the provisions of Section 32-1108, 
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Comp. St. Supp. 1941, to sixty days prior to the election. It is also 
now required that the Secretary of State certify the list of candidates 
to the various county clerks or election commissioners at least forty- 
five days prior to the election. 


It now becomes necessary to construe Section 32-1204 in the light 
of these other statutes and in order that the petitions may be on file 
and all the requirements of the law complied with such petitions 
should be filed not less than sixty days prior to the general election. 
This would permit the Secretary of State to wait the full ten days 
in which objections may be filed to the petitions and still have the list 
of candidates certified to the various election officials not less than the 
forty-five days prior to election, as required by law. 


July 28, 1944 


Honorable Frank Marsh, Secretary of State 


You state that two initiative measures have been filed with your 
office and will appear upon the ballot at the general election next Nov- 
ember. One of these is a proposal to amend the constitution of the 
state and the other is for the adoption of a statute. 


Constitutional amendments may be submitted to a vote of the 
people, either by action of the Legislature, or by initiative petition. 
Article XVI, Section 1 of the Constitution of Nebraska provides that 
the Legislature may submit a constitutional amendment and provides 
that such proposal must be published “once each week for four weeks, 
in at least one newspaper in each county, where a newspaper is 
published.” Section 49-202, Comp. St. 1929, also provides for the 
publication of such constitutional amendments once each week for 
four weeks in at least one newspaper in each county to be designated 
by the Governor. 


Section 32-1910, Comp. St. 1929, provides in part as follows: 


“Not later than the first Monday of the third month next 
before any general election at which any initiated law, or 
act or part of an act passed by the legislature, or amendment 
to the constitution is to be submitted to the people, the Se- 
cretary of State shall cause to be published in all newspapers 
in the state a true copy of the title and text of each measure 
to be submitted, with the number and form in which the 
ballot title thereof will be printed on the official ballot, for 
which*publication shall not be charged a rate in excess of the 
lowest prevailing commercial rate per inch charges for each 
such publication. * * * * 


State, ex rel. Hall v. Cline, 118 Neb. 150, 224 N. W. 6, held that this 
section was not intended to apply to constitutional amendments sub- 
mitted by the Legislature. This section, therefore, applies to constitu- 
tional amendments and initiative laws submitted by petition. So far 
as initiative laws are concerned, it is our opinion that this section 
provides the only necessary publication. 


With reference to constitutional amendments submitted by ini- 
tiative petition, it is not clear whether it also becomes necessary to 
publish the notice required by Article XVI, Section 1 of the Constitu- 
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tion and Section 49-202, Comp. St. 1929. It has been the practice, 
however, to publish both notices and in view of the indefiniteness of 
the statute and constitutional provision it is our opinion that the only 
safe method to follow is to publish both notices, namely, (1) notice 
in every newspaper in the state once, not later than the first Monday 
in the third month immediately preceding the general election, and 
(2) in one newspaper in each county to be designated by the Governor, 
said publication to be made once each week for four weeks immediate- 
ly preceding the general election. 


August 15, 1944 


Honorable Frank Marsh, Secretary of State 


You state that a petition containing the required number of sig- 
natures to place the name of Dwight W. Burney on the official non- 
political general election ballot for the general election of November 
7, 1944, has been received by your office. 


At the primary election only one candidate filed for the office, 
but Mr. Burney received a large number of write-in votes, but not 
“at least ten per cent of the votes cast for governor at the last general 
election,’ as required by law. You inquire whether this petition 
should be accepted by your office under these circumstances. 


Under date of April 15, 1944, we furnished your office an opinion 
relative to the filling of the vacancy on the ballot which had occurred 
for the office of Member of the Legislature for the Eighth Legislative 
District. In said opinion, we discussed the inconsistencies contained 
in Section 32-1208, Comp. St. Supp. 1941, relative to the filling of 
vacancies for Member of the Legislature on the non-political ballot 
and held that the latter part of said setion was controlling. Said 
section, so far as it relates to the instant case, provides as follows: 


“* * * in case there were no third and fourth choice candi- 
dates in the primary, then candidates may file by petition, 
by securing ten per cent of the legal voters voting for Govern- 
or at the preceding election, and if more file than there are 
places vacant then the candidates shall be chosen by draw- 
ing for the place. A vacancy shall be deemed to exist when 
the number of candidates for the office shall be less than 
twice the number of positions to be filled.” 


Section 32-1125, Comp. St. 1929, provides in part: 


“ * * * No candidate defeated at the primary election shall be 
permitted to file by petition in the general election next 
following.” 


No doubt a person may be a candidate at a primary election 
although his name is not printed upon the ballot, but the mere fact 
that he received a large number of write-in votes does not establish 
that he was such a candidate. The voters may have written his name 
in without his request or solicitation or even without his knowledge. 
We are, therefore, of the opinion that you are required to accept the 
petition filing thus tendered and unless objections are filed, as re- 
quired by law, and proof furnished in support thereof such candidate is 
entitled to have his name placed upon the general election ballot. 
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August 28, 1944 


Mr. Ernest A. Hubka, Acting County Attorney, Beatrice 


You state that the person nominated as candidate for county judge 
in your county has declined to accept the nomination leaving a vacancy 
on the ballot and that petitions are being circulated by another person 
to have his name placed upon the ballot to fill such vacancy. You 
state that your county clerk is under the impression that he cannot 
accept petitions where the signatures of the voters are in lead pencil 
and on such signatures must be either by pen and ink or indelible 
pencil. 


It is true that certain states have statutes requiring the signatures 
of voters to be applied to petitions by pen and ink or indelible pencil, 
but we have no such statute in Nebraska, and it is, therefore, our 
opinion that signatures made by pencil are valid and must be accepted. 


September 8, 1944 
Mr. Frank Marsh, Secretary of State 


In your recent letter you ask our opinion as to the following: 


“Should the two measures proposed by initiative petition in 
Nebraska for the General Election, November 7th, 1944, 
appear on the same seperate ballot or on two separate ballots?” 


In 1920 the Constitutional Convention amended Article XVI, 
Section 1 to read: 


es At such election said amendments shall be submitted 
to the electors for approval or rejection upon a ballot separate 
from that upon which the names of candidates appear.” 


tis When two or more amendments are submitted at the 
same “election, they shall be so submitted as to enable the 
electors to vote on each amendment separately.” 


In 1931 the Legislature amended Section 32-1907, Compiled Sta- 
tutes 1929 to read: 


“ 


he shall number such measures and such ballot titles 
shall be printed on separate official ballot from that on which 
the names of the candidates appear in the order in which the 
petitions by the people shall be filed in his office.” 


In the 1935 Legislature Senate File 39 was intended to amend 
Section 32-1908, Compiled Statutes Supp. 1933 and read as follows: 


“An Act to amend Section 32-1908, Comp. Stat. of Nebraska, 
Supp. 1933; and to repeal said original section. 


“Be it enacted by the People of the State of Nebraska: 


“Section 1. That Section 32-1908, Compiled Statutes of Neb- 
raska, Supplement 1933, be amended to read as follows: 
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“32-1908. When any initiative or referendum petition shall 
be regularly and legally filed with the Secretary of State, 
he shall, at the next regular general election, cause to be 
printed on the ballot, above and preceding all party names, 
the title and number of the initiated act or constitutional 
amendment; or the referred law, or part of a law, together 
with the word ‘Yes’ and ‘No’ in such manner that the electors 
may express at the polls their approval or disapproval there- 
of. All initiative and referendum measures shall be submitted 
in a non-partisan manner without any indication or sugges- 
tion on the ballot that they have been approved or endorsed 
by any political party or organization: Provided, this shall 
not apply to constitutional amendments and they shall be on 
a separate ballot. 


“Sec. 2. That said original Section 32-1908, Compiled Statutes 
of Nebraska, Supplement 1933, is hereby repealed.” 


It will be noted that this section is not a complete law but 
amendatory and that it covers the same subject matter as Section 32- 
1907 which it does not repeal. In Endres v. McDonald, 115 Neb. 832, 
our Supreme Court said: 


“ ‘Under the provisions of section 11 (now section 14), art. 
III of the Constitution, the title to an act must fairly express 
the subject of the legislation. * * * * An act not complete in 
itself, but which is clearly amendatory in its nature and scope, 
must set forth the section or sections as amended, and repeal 
the original section or sections.’ State v. Tibbets, 52 Neb. 
228. In Trumble v. Trumble, 37 Neb. 340, chapter 57, Laws 
1889, was held unconstitutional and void because its object 
was not expressed in its title, and because it was, in effect, 
amendatory of other acts which the title did not contain. 
In the opinion in the last cited case, on page 347, it was said: 
‘Nor can the legislature in an act purporting to merely amend 
one law enact measures which in effect amend or repeal 
other laws not referred to in the title or in the act itself. 
To do so violates the constitutional provision that the amend- 
ing act shall ‘contain’ the section or sections so amended.’ 
To the same effect are State v. Majors, 85 Neb. 375, and 
Minier v. Burt County, 95 Neb. 473.” 


By the same reasoning Senate File 39 of the 1935 Session would 
violate the constitutional provision that the amending act shall con- 
tain the section or sections so amended. 


We then would have Article XVI, Section 1, Section 32-503 as 
amended by the 1944 Special Session of the Legislature § 32-1907, 
Compiled Statutes Supp. 1941 and 32-1908, Compiled Statutes Supp. 
1933 which, when read together indicate that measures proposed by 
initiative should appear upon a ballot separate from that upon which 
the names of candidates appear and we believe that all provisions are 
met by having the two measures appear on the same separate ballot. 
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NATIONAL COMMITTEE MEMBERS 


August 7, 1944 


Honorable Frank Marsh, Secretary of State 


You inquire as to the way in which a national committeeman and 
a national committeewoman must be chosen by the political parties 
in Nebraska. 


The law for a number of years provided for the election of these 
officers by the voters at the primary election. In the year 1943 the 
Nebraska State Legislature repealed this provision. Each party is 
free, therefore, to adopt a procedure consistent with its own idea of 
a proper form of party government. 


POLL BOOKS 


January 4, 1943 


Hon. Frank Marsh, Secretary of State 


You ask our opinion regarding what appears to you to be a 
conflict between Section 32-920, Compiled Statutes Supplement, 1941, 
and Section 32-1912, Compiled Statutes for 1929, relating to the dis- 
position of election poll books. 


These two sections provide as follows: 


“32-920. Upon the completion of the canvass the poll books 
shall again be sealed up, and together with all applications, 
election supplies, absentee ballots and the sealed packages 
of precinct ballots still unopened, securely bound in one 
package shall be deposited in the office of the county clerk, 
where they shall be safely kept for twelve months, and the 
county clerk shall not allow the same to be inspected, unless 
in case of contested elections, or the same become necessary 
to be used in evidence in the courts, and then only by the 
person and in the manner provided by law, at the end of 
which time the same shall be destroyed under the personal 
supervision of the county clerk: Provided, the county clerk 
shall keep on permanent file one copy of each of the official, 
non-political, constitutional amendment and initiative and 
referendum ballots and all election notices.” 


“32-1912. At all regular general elections the county clerk 
shall provide in each election precinct outside of cities having 
registration of voters, duplicate sets of poll sheets in the 
following form: 
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PIECiNCt.. chee: 


county, on the 


No. Name Postoffice address 
1. 
2: 


We, the undersigned judges and clerks of election, certi- 
fy that the above is a true list of the names and addresses 
of all the persons voting at the above named election. 


Judges of election. Clerks 


Each clerk of said election precints shall record on these poll 
sheets the name and address of every person voting. The 
judges and clerks shall certify to the poll sheets in the form 
and manner thereon provided, inclose them in an envelope 
or cover, and return to the county clerk, along with the poll 
books and ballots, and until such poll sheets are thus filled 
out and returned, the said judges and clerks of election shall 
not receive any pay for their services. Within thirty days 
after the election, the county clerk shall forward one set 
of these poll sheets from each of said precincts to the secre- 
tary of state, and each of said officers shall keep a set of 
such poll sheets on file in his office until the next regular 
general state election. In case the poll sheets from any 
county fail to arrive within five days after said thirty day 
limit, the secretary of state is authorized, after ten days’ 
notice, to dispatch a messenger for the poll sheets at the 
expense of the derelict county.” 


Section 32-1912 is a part of House Roll No. 742 enacted by the 
Thirty-Third Session of the Nebraska State Legislature, 1913. The 
title to this Act states as follows: 


“AN ACT To provide for carrying into effect the initiative 
and referendum powers reserved by the people in Sections 
1, 1A, 1B, 1C, and 1D of Article III of the Constitution of the 
State of Nebraska; to regulate elections thereunder; to pro- 
vide for a publicity pamphlet; to make it a felony to violate 
al provisions of this act and to provide penalties there- 
or.” 


Section 32-1912 applies only to elections for the purpose of voting 
on initiative and referendum measures and requires that a poll sheet 
be furnished to the election boards whereon the election officials must 


= 


list the names of all voters voting on said initiative or referendum 
measure. It is a copy of this election sheet and not the regular poll 
book which the county clerk is required to forward to your office 
following election. The poll book must be sealed up and kept by the 
ne as set forth in Section 32-920, Compiled Statutes Supple- 
ment, ‘ 


REGISTRATION 
September 27, 1944 


Hon. Frank Marsh, Secretary of State 


You state that the statutes provide that registration of voters shall 
close ten days before election and inquire whether the final day for 
registration is October 27 or October 28. 


Applying the statutory rule governing civil procedure in district 
courts, which has been held applicable to election laws, which pro- 
vides that time be computed by excluding the first day and including 
the last, the final day for registration of voters prior to the next general 
election will be October 28. 


October 4, 1944 


Honorable Frank Marsh, Secretary of State 


You inquire as to the closing date of registration of voters in 
Douglas County prior to the general election to be held November 7, 
1944. 


Under date of September 27, 1944, we answered an inquiry from 
your office as to the final closing date in cities where the statutes 
require that such registration be closed ten days prior to election 
= bea — the final date for registration in such cases will be 

ctober 28. 


The supervision of elections and registration of voters in Douglas 
County is by an election commissioner, the act covering the same being 
an independent act which is found in Article 18, Chapter 32, Comp. 
St. 1929, and amendments thereto. 


Said act contains no express provision for the closing of registra- 
tion prior to election. Section 32-1809, Comp. St. Supp. 1941, pro- 
vides: 


“ * * * The office of the commissioner shall remain open 
during the usual business days of the entire year for pur- 
poses of general registration and for the transaction of the 
business of said office. * * * ” 


Two other provisions in said section, however, provide as follows: 


“ * * * It is hereby made the duty of the election commis- 
sioner to verify the registration in each election district, 
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through the various inspectors, within the ten days next 
preceding each and every general state and regular city 
election. * *'* =” 


“ * * * One copy of the registration register record and one 
copy of the registration election register record for each 
district, as it shall be made up and appear ten days before 
any election, shall be provided by said commissioner for 
the use of judges and clerks of election in their respective 
districts on election day, said copies to be known as registra- 
tion register and election register.” 


Section 32-1814, Comp. St. Supp. 1941, provides in part: 


“The clerks of election in each election district shall on the 
day of any election therein have at the polling place in said 
district the election registers provided for in this article; 
they shall make use of said registers for guidance on said 
day and no vote shall be received from any person unless the 
name of the person offering to vote be found by at least two 
of said clerks to be upon said registers as a qualified voter. 
or shall furnish to the said clerks the certificate of the 
election commissioner or inspector herein provided for, 
stating that the applicant is a qualified voter in said district. 


Construing these sections together, it becomes apparent that no 
person is entitled to vote who is not registered at the time of the 
preparation of the registration register record and the registration 
election record which is required to be prepared as it shall appear ten 
days before any election. This necessitates a final closing date for 
registration of voters who will be eligible to vote at the next general 
election. The verifying of the registration in each election district 
by the election commissioner is an act which must be done after the 
closing of such registration, and we, therefore, must take into consi- 
deration the time allowed for the performance of such duty, which 
is “within the ten days next eneding each and every general state 
and regular city election.” 


These provisions leave some doubt as to whether it is intended 
that the general rule for computing time should be applied, or whether 
it is intended that a full ten days be allowed for the performance 
of the duty to be performed by the election commissioner after the 
closing of such registration. In 62 C. J. 984, it is stated: 


“An exception to the rule that it is improper to exclude both 
terminal days exists where the period of time, as prescribed 
by statute, judicial proceeding, or contract, contemplates that 
so many clear or entire days shall intervene. * * * ” 


In Dale v. Doddridge, 9 Neb. 138, 1 N. W. 999, our court held: 


“Where an act is to be performed within a certain time, as 
within three days after the service of a notice, the party 
notified has the whole three days in which to perform the 
act, and an action instituted on the third day is premature.” 


In the opinion, quoting from an Ohio case, it is stated: 


“ “There can be no question that he who is bound by a condi- 
tion to do an act within sixmonths has the whole period of 
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six months to perform it in, and cannot be called upon by the 
other party to perform it before the last day.’ And where 
an act is required to be done within a certain time after the 
date, or day of date, the day of the date must be excluded, 
and the party may perform the act at any time within the 
limitation.” 


We are informed that since this act became law in 1913 it has 
always been the practice to close the registration so as to allow the 
full ten days to intervene between such closing date and the day of 
election. This administrative construction of the act is another factor 
which may be considered, since where an act is ambiguous the court 
will consider the administrative construction thereof, particularly 
when the same has been followed for a long period of time. 


In view of this situation, we believe that the election commissioner 
of Douglas County is justified in adopting the construction placed 
upon these statutes by prior comissioners, which means that the 
registration of voters for the purposes of the coming general election 
will close Friday evening, October 27. 


SPECIAL ELECTIONS 
March 25, 1944 


Mr. William Keeshan, County Attorney, Albion 


You inquire what majority of voters is needed in order to carry 
a special election, which is being submitted to the voters of your 
county at the primary election, to authorize the acceptance by the 
County of Boone of a deed to the property now owned by the Boone 
County Agricultural Association, and the levying of a special tax of 
one mill upon the taxable porperty within Boone County for the year 
of 1944 for the purpose of paying the existing indebtedness against 
said property. 


Section 2-213 Comp. Stat. 1929 provides that a special tax may be 
levied, for the purchase and improvement of real estate for county 
fair purposes in like manner as the building of a court house. 


Section 26-108 pertaining to the erection of a court house provides 
that no appropriation exceeding $1500.00 shall be made without sub- 
mitting the proposition to the vote of the people of the county and 
that the same must be “ * * * ordered by a majority of the legal 
voters thereon.” 


This provision originally read, “Ordered by a majority of the 
legal voters voting thereon.” However, the 1919 legislature by house 
rule 318 amended said section and although the bill introduced made 
no change in this wording and no amendment is recorded in the jour- 
nal which omitted the word voting the same is not contained in the 
engrossed bill. It is apparent therefore that the word was inadvertent- 
ly omitted and there was no intent on the part of the legislature to 
make the change. This wording makes it clear that all that is re- 
quired is the majority vote of the voters who actually vote on the 
question submitted, (See State vs. Marsh 106 Neb. 760, 184 N. W. 
901). 
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VOTING 


March 29, 1944 


Senator Tom Dooley, Nebraska State Legislature 


You inquire whether an elector who resides in a precinct where 
no registration is required and who in the past has affiliated with one 
political party may at the primary election call for the ballot of a 
different political party without prior thereto having declared his 
intention to change his party affiliation. 


Section 32-1124, Comp. St. Supp. 1941, pertaining to the filing 
of nomination papers, provides in part as follows: 


“« * * * Any elector of one political party within the meaning 
of this article who desires to affiliate with a different political 
party for the purpose of becoming a candidate of said dif- 
ferent political party shall, at least ninety days prior to 
filing his application for nomination or acceptance of a nomi- 
nation by petition, publicly declare his intention to change 
his party affiliation by filing a written statement thereof 
duly signed and sworn to under oath, with the officer with 
whom his application for nomination must be filed for the 
office he intends to seek. * * * ” 


It is clear that the above provision merely requires that the de- 
claration of intention to change party affiliation be made where an 
elector desires to become a candidate of a different political party. 
Nowhere in the statute is any requirement that an elector must make 
ga declaration when changing his party. affiliation for the purpose 
of voting. 


August 16, 1944 


Honorable Frank Marsh, Secretary of State 


You inquire whether a Nebraska voter, who is otherwise eligible 
to vote, but who has been convicted under the articles of war and 
is serving time in a disciplinary barracks or some detention point 
under the jurisdiction of the armed forces, may apply for and receive 
an absent voter’s ballot. 


Section 2, Article VI, Constitution of Nebraska, provides: 


“No person shall be qualified to vote who is non compos 
mentis, or who has been convicted of treason or felony under 
the laws of the state or of the United States, unless restored 
to civil rights.” 


A person convicted under the articles of war has been convicted 
under the laws of the United States, but is not barred from voting 
unless he has been convicted of treason or a crime which is a felony 
under the laws of the United States of America, or of the State of 
Nebraska. 


—174— 


September 28, 1944 


Honorable Frank Marsh, Secretary of State 


You state that you have received inquiries from several county 
clerks in counties wherein government-owned property is located, 
inquiring whether civilians stationed on such property are eligible to 
vote at the coming election. You further inquire as to the right of 
non-resident soldiers of the state of Nebraska who are now stationed 
within the state to qualify to vote at the coming general election. 


We are attaching hereto a copy of an opinion given to Guy Tate, 
county attorney of Sarpy County, relative to the right of soldiers to 
vote, which answers your inquiry in part. See page 363 of Report of 
the Attorney General, 1939-1942. 


You will note that the provisions of Section 4 of Article 6 of the 
Constitution, quoted in said opinion, states that such persons shall 
not “be deemed a resident of the state in consequence of being sta- 
tioned therein” but does not expressly bar them from acquiring a 
residence under the circumstances. 


Generally, the question of residence is a matter of intent, but with 
reference to a person in the military service a slightly different rule 
is applied. In American Law Institute, Restatement, Conflict of Laws, 
paragraph 21, it is stated: 


“A person does not acquire a domicile of choice in a place 
where he cannot legally leave when he chooses to do so. 
The fact that he decides not to leave is immaterial; as also 
is his legal right and intention to remain after the period of 
legal detention expires. 


“A soldier or sailor, if he is ordered to a station to which he 
must go and live in quarters assigned to him, cannot acquire 
a domicile there though he lives in the assigned quarters with 
his family; for he must obey orders and cannot choose to go 
elsewhere. If, however, he is allowed to live with his family 
where he pleases, provided it is near enough to his post to 
enable him to perform his duty, he can acquire a domicile 
where he lives. 


* Oe ok OF 
* ee 


“A’s domicile is X. As an officer in the army, A is required 
to live in that part of Y devoted to the purposes of an Army 
Post, his family being permitted to reside and residing there 
with him. A is still domiciled in X. 


ee OF 


“A’s domicile is X. He is an army officer stationed at Y. 
He is permitted to live outside the Army Post. A marries a 
resident of Y and lives there with his family with the inten- 
tion of making it his home. A acquires a domicile of choice 
in: Y.” 


From the above discussion, we must conclude that some of the 
army personnel stationed within the state of Nebraska are in a posi- 
tion to qualify as electors where they meet the requirements as 
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therein set forth, but as regards the majority of the military person- 
nel, they are not in a position to qualify, even though they may have 
a bona fide intention to remain in this state after their release from the 
military service. 


No person, whether in the military service or a civilian, who is 
living upon government-owned property over which the government 
has assumed complete jurisdiction to the exclusion of the state, can 
acquire a residence in this state by virtue of such domicile. The 
controlling factor, however, is not the ownership of the property 
whereon they reside, but whether or not the federal government has 
assumed exclusive jurisdiction over the same. 


A civilian employee, even though employed by the federal govern- 
ment, may acquire a residence in this state if he lives off the govern- 
ment reservation and has resided in the state for the statutory period 
and has a bona fide intent of making this his permanent residence. 
Even though he is employed by the government, he is in the same 
position as if he were privately employed so far as establishing a legal 
residence is concerned. 


VOTING PRECINCT 


February 3, 1944 


Honorable Frank Marsh, Secretary of State 


You ask our opinion as to the meaning of the words “voting 
precinct,” as used in Subdivision (c), Paragraph 6, Section 70-701, 
Comp. St. Supp. 1941, as amended by L. B, 248, 56th Session of the 
Nebraska State Legislature 1943. This provision reads as follows: 


“Qualified electors of any voting precinct comprised in whole 
or in part of any municipality, as defined in section 70-701, 
C. S. Supp., 1941, situated within any of the foregoing elec- 
tion districts shall be qualified electors for the purpose of 


voting for a director to be elected from any such election 
district.” 


By an act of the Legislature of 1879, county commissioners were 
required to divide their county into precincts for voting purposes and 
were authorized to change such precincts whenever the occasion so 
required. This act is now found in Section 26-139, Comp. St. 1929. 
Since the time of the creation of these original election districts, most 
of them have been subdivided into smaller precincts. Some of these 
changes have been made by the county board, others by the various 
classes of cities under statutory authority. 


At times when the term “precinct” is used in our statutes it 
refers to these original districts and at other times the term is used 
to refer to the precincts as they now exist. It is, therefore, frequently 
difficult to determine in just what sense this term is used. 


_ Relative to the primary law, however, the term is defined in Sec- 
tion 32-1102, Comp. St. 1929, as follows: 


“The word ‘precinct,’ a district established by law within 
which all qualified electors vote at one polling place.” 
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Also Section 32-525, Comp. St. 1929, pertaining to general elec- 
tions provides as follows: 


“The officers now charged by law with the division or 
alteration of election districts or precincts shall, so far as 
necessary alter and divide the existing election districts or 
precincts, at their discretion.” 


Section 70-703, Comp. St. Supp. 1941, as amended by L. B. 248, 
provides in part as follows: 


“It shall be the duty of all state and local officers and of all 
officers of election to perform all duties imposed upon them 
by the laws of this state pertaining to primary and general 
elections, in so far as applicable to election of directors of 
districts organized under the provisions of this act.” 


We are, therefore, of the opinion that the term “voting precinct,” 
as used in Subdivision (c), Paragraph 6, Section 70-701, Comp. St. 
Supp. 1941, as amended by L. B. 248, refers to the voting precincts as 
they now exist for general and primary election purposes. 


VACANCIES 
April 15, 1944 


Honorable Frank Marsh, Secretay of State 


You submit that a_ vacancy for the office of Member of Legisla- 
ture from the Eighth Legislative District has occurred through the 
death of Peter P. Gutoski, who was duly nominated at the primary 
election. 


The method of filing such a vacancy is provided in Section 32- 
1208, Comp. St. Supp. 1941. This section, however, provides two 
different methods of filling such vacancy which are entirely repug- 
nant to each other. The first part of said section provides that a vacan- 
cy upon the ballot for member of the Legislature through any cause 
whatsoever shall be filled by the filing, with the Secretary of State, 
petitions bearing the signatures of at least two hundred fifty electors 
of the district of which at least twenty-five shall be electors of each 
county in the district. The latter part of said section provides as 
follows: 


“Tf there shall be a vacancy on the ballot after the primary, the 
man polling the third highest in the primary shall be the can- 
didate and if two vacancies exist then the third and fourth 
highest in the primary shall be the candidates, and in case 
there were no third and fourth choice candidates in the pri- 
mary, then candidates may file by petition, by securing ten 
per cent of the legal voters voting for Governor at the pre- 
ceding election and if more file than there are places vacant 
then the candidates shall be chosen by drawing for place. 
A vacancy shall be deemed to exist when the number of 
candidates for the office shall be less than twice the number 
of positions to be filled.” 
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Our Supreme Court has held that where two sections or portions 
of the same statute, passed at the same time, are inconsistent with 
and repugnant to each other, so much so that both cannot be enforced, 
the last section, or last words, will be allowed to prevail and the section 
or words in conflict therewith held to be repealed. Ryan v. State, 
5 Neb. 276; Omaha Real Estate Co. v. Kragscow, 47 Neb. 592, 66 N. 
W. 658; Kirby v. Omaha Bridge Com., 127 Neb. 382, 255 N. W. 776. 


It is our opinion that the above rule must be applied in construing 
the statute in the instant case and that the latter provision, above 
quoted, is controlling. Therefore, the name of the candidate polling 
the third highest vote should be placed upon the ballot to fill the 
vacancy. 


The 1943 Statute Revision Commission so construed this statute 
and in their report to the Legislature recommended striking the first 
part of this section which was held to be repealed. This report was 
adopted by the 56th Session of the Nebraska State Legislature. This 
section was amended by L. B. No. 1 of the special session of the 
Legislature recently held. In the bill, as originally drawn, the first 
part of this section was stricken to conform with the revision made 
by the State Revision Commission. By an amendment on the floor, 
however, the stricken matter was restored, which will leave this 
section in its present form when said law becomes operative. The 
fact, however, that the recommendation of the Statute Revision Com- 
mission was adopted shows a legislative construction of this statute 
aes may also be taken into consideration in arriving at our con- 
clusion, 


FEES AND LICENSES 
APARTMENT HOUSES 
December 6, 1943 


Department of Agriculture and Inspection 


In your recent letter you ask for an interpretation of that part 
of Section 41-103, Compiled Statutes of Nebraska for 1929, defiining 
apartment houses, which reads as follows: 


“ * * * and where one or more families, or tenants aggre- 

gating twenty persons or more, occupy said building, together 

with any buildings in connection therewith, shall for the 

purpose of this article be deemed to be an ‘apartment house’.” 

Because of the peculiar wording of this part of the section and 

because of the punctuation contained therein, especially the comma 

found after the word “families”, it is extremely difficult to give an 
opinion as to just what this section of the law means. 


It is our opinion that the Legislature by this enactment did not in- 
tend to state that a building containing one family was an apartment 
house under the law, and despite the comma after the word “families”, 
we believe that the Legislature meant to require that the building 
must house twenty or more tenants or persons in order to come 
under the definition of an apartment house. 
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It is our opinion that this is the only reasonable interpretation 
of this section of the statute, and it is our opinion that a court would 
not so construe said section as to include single house dwellings or 
duplex dwellings. 


We do not believe that three apartments in a building would 
bring the owner within the law, providing there are less than twenty 
persons or tenants in said building. We believe that an apartment 
with nineteen apartments containing more than twenty persons or 
tenants does come within the definition contained in this statute. 


Again, we state that it is extremely hard to interpret this pro- 
vision of the statute, but we believe that any building containing 
twenty or more persons or tenants does come within the definition 
of an apartment house. 


HOTELS AND INNS 


May 14, 1943 


Mr. Rufus M. Howard, Director 
Department of Agriculture and Inspection 


Reference is made to your communication of April 26. 


You set out in your letter and accompanying documents the 
following facts: the Nebraska Ordnance Plant is operated by the Neb- 
raska Defense Corporation, on land owned by the United States, 
under a cost-plus-a-fixed-fee contract, whereby the Nebraska Defense 
Corporation manufactures or assembles war material for the United 
States Government. As a part of its program the Nebraska Defense 
Corporation operates eleven restaurants in the manufacturing area, 
upon the above-mentioned land owned by the United States, and 
these restaurants are a part of the Nebraska Ordnance Plant. It is 
claimed by the Nebraska Defense Corporation that all receipts go to the 
United States and all expendidures are reimbursed by the United 
States, and hence all profit or loss belongs to the United States; that 
the fee to the Nebraska Defense Corporation is fixed by contract and 
does not vary with the profit or loss from the sale of food at the 
Nebraska Ordnance Plant. We understand this to mean that the 
cost of the operation of the restaurants is an allowable item of cost 
under the cost-plus-a-fixed-fee contract. The Nebraska Defense 
eer is responsible for sanitary conditions and for the quality 
of food sold. 


The Nebraska Defense Corporation has advised you that it is its 
desire to comply with the Nebraska laws, and you ask the opinion 
of this office first, as to whether the Nebraska Defense Corporation 
is required to apply for and secure certificates of registration for its 
retaurants under the Nebraska act relating to the licensing of hotels, 
inns and restaurants, (Secs. 41-101 to 41-117, Comp. St. 1929) and 
second, if so, whether each restaurant must be separately certified, 
nt cae one certificate of registration may cover all eleven estab- 
lishments. 
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These food establishments are not exempt from the operation of 
the Nebraska regulatory and licensure laws on any theory that the 
Nebraska Defense Corporation or the restaurants themselves are agen- 
cies or instrumentalities of the United States Government. That 
contractors operating under so-called cost-plus-a-fixed-fee contracts 
with the United States Government are not agencies of that govern- 
ment, and are not exempt from the operation of state laws, is definite- 
ly settled. Trinityfarm Const. Co. v. Grosjean, 291 U. S. 466, 78 L. Ed. 
918, 54 S. Ct. 469; James v. Dravo Contracting Co., 302 U. S. 134, 82 
L. Ed. 155, 58 S. Ct. 208, 114 A.L.R. 318; State v. King & Boozer, 
314 U. S. 1, 62 S. Ct. 43, 86 L. Ed. 3, 140 A.L.R. 614, and cases cited. 
And it cannot be said that the enforcement of the state laws regu- 
lating restaurants which are designed to protect the health and safety 
of society, interfere with the functions and operations of the United 
States Government. State v. King & Boozer, supra; Penn. Dairies v. 
Milk Control Commission, 63 S, Ct. 617, 87 L. Ed.............. 


The controlling question therefore is whether th@se réstaurants, 
located upon the federally-owned land occupied by the Nebraska 
Ordnance Plant are within the jurisdiction of the state of Nebraska, 
or, on the other hand, are within territory over which the federal 
government exercises exclusive jurisdiction. If they are within the 
jurisdiction of the state, the state licensure laws governing restau- 
rants are applicable, since their enforcement will impose no invalid 
burden upon the general government. If, on the other hand, the land 
upon which they are located is under the exclusive jurisdiction of the 
United States, then these laws, enacted under the police power of the 
state, being regulatory in their nature, requiring state administrative 
action, and carrying penalties for their violation, are absolutely unen- 
forceable in the federal area, since the state may not, in such area, 
exercise the attributes of sovereignty except as to those matters ex- 
pressly reserved to the state. James Stewart & Co. v. Sadrakula, 309 
U.S. 94, 84 L. Ed. 596, 60 S. Ct. 431, 127 A.L.R. 821; Oklahoma City v. 
Sanders, 94 Fed. (2d) 323; United States v. Unzeuta, 281 U. S. 138, 
74 L. Ed. 761, 50 S. Ct. 284; Arizona v. California, 283 U. S. 423, 75 
It Mid 1154, 5158S. Ct 522° 


On April 29, 1942, this office directed an opinion to Mr. W. T. 
Gleeson, County Attorney of Saunders County, which might, if not 
carefully read, convey the impression that the United States Govern- 
ment does have exclusive jurisdiction over the Nebraska Ordnance 
Plant. It should be noted however that this opinion was in answer to 
a written request, containing the hypothetical statement that the land 
upon which the Plant is located had been purchased by the government 
with the consent of the state in accordance with Art, 6, Chap 72, 
Comp. St. 1929. Basing our opinion upon the state of facts submitted, 
we necessarily said that under those circumstances the United States 
would have exclusive jurisdiction over the territory, but we added: 


“For the purpose of this opinion, we are assuming that when 
you state that the United States of America has acquired 
jurisdiction over 17,000 acres of land in Saunders County, by 
the provision of Article 6 of Chapter 72, Comp. St. for 1929, 
you mean that the 17,000 acres of land were purchased by the 
United States of America. We mention this because it is 
not every acquisition of land by the United States which 
constitutes a purchase within the meaning of the constitu- 
tional provision above quoted, and it is only with reference 
to lands purchased, as distinguished from land acquired by 
other means, that the State of Nebraska has consented, and 
has ceded jurisdiction.” 
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The fact however with reference to the Nebraska Ordnance Plant 
is that part of the land upon which it is situated was acquired by the 
government by purchase, that is by contract between the government 
and the landowners, consumated by payment of an agreed purchase 
price to the landowner and delivery of deeds to the government, and 
that the remainder of the land was obtained through condemnation 
proceedings instituted by the government. 


Art. I, Sec. 8, Cl. 17, Constitution of the United States, provides 
in part as follows: 


“The Congress shall have power... to exercise exclusive 
Legislation in all Cases whatsoever, ... over all Places pur- 
chased by the Consent of the Legislature of the State in which 
the same shall be, for the Erection of Forts, Magazines, Arse- 
nals, dock-Yards, and other needful buildings.” 


Comp. St. 1929, Secs. 72-601 to 72-603 incl., (originally enacted as 
Chapter 40, Laws of Nebraska, 1883, p. 335) are as follows: 


“The consent of the State of Nebraska is hereby granted to 
the Unitel States of America to purchase such grounds as may 
be deemed necessary in any city or incorporated town in the 
State of Nebraska, for the erection thereon of buildings for 
the accomodation of the United States circuit and district 
courts, post office, land office, mints or any other government 
office, and also for the purchase by the United States of such 
other lands within the State of Nebraska as the agents or 
authorities of the United States may from time to time select 
for the erection of forts, magazines, arsenals and other need- 
ful buildings. 


“The jurisdiction of the State of Nebraska in and over the 
lands mentioned in the next preceding section shall be and 
the same is hereby ceded to the United States: Provided, 
the jurisdiction hereby ceded shall continue no longer than 
the United States shall own or occupy such lands. 


“The consent is hereby given and the jurisdiction ceded upon 
the express condition that the State of Nebraska shall retain 
concurrent jurisdiction with the United States in and over 
the lands, so far as that all civil process in all cases, and such 
criminal or other process as may issue under the laws or 
authority of the State of Nebraska, against any person or 
persons charged with crime or misdemeanors committed 
within said state, may be executed therein in the same way 
and manner as if such consent had not been given or jurisdic- 
tion ceded, except so far as such process may affect the real 
and personal property of the United States.” 


There are two methods by which the government may acquire 
exclusive jurisdiction over land within the territorial boundaries of a 
state. One is by purchase with the consent of the state. When this 
is done, and when thereafter the head or some authorized officer of 
a federal department files a notice of acceptance of exclusive jurisdic- 
tion with the governor (in accordance with Public Act 825, 54 Stat. 
at L. 1083) the government is invested with complete exclusive juris- 
diction over the territory by operation of the above-quoted constitu- 
tional provision. To bring about this situation there must be both 
a purchase by the government and a consent by the state to the 
purchase. 
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The other method whereby the government may obtain exclusive 
jurisdiction comes into operation when lands (1) are purchased with- 
out the consent of the state, or (2) are acquired in some other way 
than by purchase. 


In this case the state may by legislative act cede to the general 
government exclusive jurisdiction over the territory so acquired. Fort 
Leavenworth R. R. Co. v. Lowe, 114 U. S. 525, 29 L. Ed. 264, 5 S. Ct. 
995; James v. Dravo Contracting Co., 302 U. S. 134, 82 L. Ed. 155, 58 S. 
Ct. 208, 114 A.L.R. 318; Chicago, R. I. & P. R. Co. v. McGlinn, 114 
U. S. 542, 29 L. Ed. 270, 5 S. Ct. 1005; Penn Dairies v. Milk Control 
Commission, 63 S, Ct. 617, 87 L. Ed. ........... The exclusive jurisdiction 
so acquired finds its source not in the Constitution but in the legis- 
lative act ceding jurisdiction. 


If no such cession is made, the jurisdiction of the state remains 
as full and complete as over any other place within its limits, subject 
only to this limitation: That if upon the land so acquired forts, arse- 
nals or other public buildings are erected by the government, the 
buildings, with their appurtenances, are free from any such inter- 
ference and jurisdiction of the state as would destroy or impair their 
effective use for the purposes designed. Fort Leavenworth R. R. Co. 
v. Lowe, supra; James v. Dravo Contracting Co., supra; Penn Dairies 
v. Milk Control Commission, supra. 


There is no Nebraska statute purporting to cede jurisdiction to 
the government over lands acquired by it otherwise than by purchase, 
nor any act consenting that the government may acquire land in 
Nebraska otherwise than by purchase. More specifically the state has 
not, in terms, consented that the government may acquire land in 
Nebraska by condemnation, nor has it in terms ceded jurisdiction over 
land so acquired. 


Therefore, if the word “purchase” as used in the above-quoted 
constitutional provision, and as used in these Nebraska statutes does 
not include the acquisition of title to real estate by condemnation 
under the power of eminent domain, then the United States Govern- 
ment does not have exclusive jurisdiction over the land occupied by 
the Nebraska Ordnance Plant, either by operation of the Constitution 
itself, or by virtue of any statutory cession of jurisdiction. 


It seems to be very clear that the word “purchase,” as used in 
the Constitution and our statute, does not embrace the acquisition of 
land by condemnation. For many years it was doubted whether the 
general government even had the power to acquire land by condemna- 
tion. That the power does exist was finally settled by Kohl v. United 
States, 91 U. S. 367, 23 L. Ed. 449. In that case, however, speaking of 
the meaning of the words “to purchase” the court said: 

“|... The authority here given was to purchase. If that 
were all, it might be doubted whether the right of eminent 
domain was intended to be invoked. It is true, the words 
‘to purchase’ might be construed as including the power to 
acquire by condemnation; for, technically, purchase includes 
all modes of acquisition other than that of descent. But 
generally, in statutes as in common use, the word is employed 
in a sense not technical, only as meaning acquisition by con- 
tract between the parties, without governmental interference 
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And in James v. Dravo Contracting Company, supra, the court 
said: 


“It is not questioned that the State may refuse its consent and 
retain jurisdiction consistent with the governmental purposes 
for which the property was acquired. The right of eminent 
domain inheres in the Federal Government by virtue of its 
sovereignty and thus it may, regardless of the wishes either 
of the owners or of the States, acquire the lands which it 
need within their borders. Kohl v. United States, 91 U. 
S. 367, 371, 372, 23 L. ed. 449, 451. In that event, as in 
cases of acquisition by purchase without consent of the State, 
jurisdiction is dependent upon cession by the State and the 
State may qualify its cession by reservations not inconsistent 
with the governmental uses. 2 Story, Const. s 1227; Kohl v. 
United States, supra (91 U. S. 374, 23 L. ed. 452); Ft. Lea- 
venworth R. Co. v. Lowe, 114 U. S. 525. 29 L. ed. 264, 5 S. Ct. 
995, supra; Surplus Trading Co. v. Cook, 281 U. S. 647, 74 
L. ed. 1091, 50 S. Ct. 455, supra; United States v. Unzeuta, 281 
U.S. 138, 74 L. ed. 761, 50 S. Ct. 284, supra... ” 


In Crook v. Old Point Comfort Hotel Company, 54 Fed. 604, the 
court said that the clause in the federal constitution giving the United 
States exclusive jurisdiction over: all places purchased by the consent 
of the state refers only to acquisition of land “by actual purchase’’. 


In Griffith v. City of Trenton, 72 N. J. L. 23, 69 Atl. 29, the court 
held that the title to a legislative act authorizing cities to purchase 
land did not authorize acquisition by condemnation, saying: 


“Adopting the rule thus formulated as one that gives to the 
requirement of our constitution its true force and is in 
accord with our decisions, we have no difficulty in deciding 
that to the vast majority of persons, whether legislators or 
private citizens, the words ‘to purchase’ are synoymous with 
‘to buy’, and hence that the information actually disseminated 
by the title now before us was that the object it expressed 
was to empower cities to buy land suitable for new 
buildings and to sell the land on which old buildings had 
stood. Not only is this the generally-accepted meaning of 
the words in their ordinary sense, but the very antithesis in 
which they stand in the context of the title lends itself to the 
same result. To purchase one thing and to sell another—i. e., 
‘to buy and to sell’—are terms so commonly coupled in cur- 
rent speech that not one person in a thousand, upon reading 
the title in question, would discover in its familiar terms 
any esoteric or recondite meaning . 


An act purporting to cede jurisdiction to the federal government 
should be strictly construed. Pothier v. Rodman, 291 Fed. 311; Okla- 
homa City v. Sanders, 94; Fed. (2) 323; Six Cos., Inc. v. De Vinney, 
D. C., 2 F. Supp. 693, 697; Larson v. S. Dak. 272 U. S. 421, 73 L. Ed. 
441, 49 S. Ct. 196. 


All of the cases which we have cited herein are to the general 
effect that where land is acquired in any other way than by purchase, 
i. e. by contract openly arrived at between the parties without govern- 
ment interference, with the consent of the state, the jurisdiction of the 
state remains unimpaired unless it is ceded by act of the state legis- 
lature. See also U. S. v. Penn, 48 Fed. 669. 
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Some of the statutes ceding jurisdiction recognize a clear distinc- 
tion between purchasing and condemning land. For example, the 
Oklahoma statute which cedes jurisdiction over land acquired “by 
purchase, condemnation or otherwise.” See Oklahoma City v. Sanders, 
supra. And in Washington the statute consented that the United 
States might acquire land. See Pothier v. Rodman, supra, 291 Fed. 
311, where emphasis was placed on this word in the statute. 


In Penn Dairies v. Milk Control Commission, 63 S. Ct. 617, 87 L. 
(21 eee . the court held that the state had not surrendered its juris- 
diction over the Indiantown Gap Military Reservation, which the 
United States had established “under a permit from the Common- 
wealth of Pennsylvania,” and that the provisions of the Pennsylvania 
Milk Control Act are enforceable as applied to sales to the United 
States Army made on the Military Reservation. In contrast the court 
on the same day held in Pacific Coast Dairy v. Department of Agricul- 
ture of California, 63 S. Ct. 628, 87 L. Ed........ , that a similar law was 
not enforceable on Moffett Field, jurisdiction over which the state 
of California had ceded to the general government. And it is pointed 
out by Mr. Justice Frankfurter, in his dissenting opinion in the latter 
case that the only reason why Indiantown Gap Military Reservation 
in Pennsylvania is not within the exclusive jurisdiction of the govern- 
ment, while Moffett Field in California is within such exclusive juris- 
diction, is that in the former case the government holds under a lease, 
while in the latter case it has the fee simple title. 


Mere occupancy with the tacit consent of the state will not oust 
the state of jurisdiction, or operate to confer jurisdiction upon the 
federal government. Pothier v. Rodman, supra; People v. Godfrey, 
17 Johns. (N.Y.) 255, (quoted with approval in Fort Leavenworth 
R. R. Co. v. Lowe, supra); 7 Ops. Atty. Gen. 571. 


It is therefore our opinion that the state of Nebraska has never 
consented to the condemnation by the government of land within its 
borders, and, while the government has the undoubted power to con- 
demn, this state has never ceded jurisdiction over any land so acquired. 


The government apparently takes the position that the cession of 
jurisdiction over lands purchased, contained in Sec. 72-602, Comp. St. 
1929, operates to cede jurisdiction over lands condemned, for on Octo- 
ber 10, 1942, the Secretary of War notified the Governor of Nebraska 
(in an attempt to comply with Public Act 825) that exclusive juris- 
diction was accepted by the United States Government over the 
territory occupied by the Nebraska Ordnance Plant, saying that the 
“transfer of such jurisdiction has been authorized by virtue of the 
provisions of an act of the legislature of the state of Nebraska ap- 
proved February 22, 1883 (Nebraska Laws, 1883, Chapter 40, p. 335; 
see also Compiled Statutes of Nebraska, 1929, Sections 72-601 to 72-605, 
inclusive).” In this the Secretary of War is mistaken and his attempt 
by notice to the Governor to vest exclusive jurisdiction in the United 
States Government is of no effect. 


The trend of recent decisions of the Supreme Court is to restrict 
governmental immunity from state regulation to the government itself, 
and to governmental functions performed by its officers and agents, 
and not to extend such immunity further. The Constitution, as the 
court says, pre-supposes the continued existence of the states, function- 
ing in coordination with the national government, with authority in 
the states to regulate their internal affairs, and the court recognizes 
that state regulation invevitably imposes some burdens on the national 
government. Penn Dairies v. Milk Control Commission, supra, and 
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cases there cited. As pointed out by Mr. Justice Frankfurter in his 
dissent to Pacific Coast Dairy v. Department of Agriculture of Cali- 
fornia, supra, the tendency of the court is now such that the so-called 
exclusive jurisdiction drawn from grants to Congress of power to 
legislate exclusively has, as a matter of historical fact, become in- 
creasingly less and less exclusive. 


We are of this opinion: 


That over that part of the land embraced within the Nebraska 
Ordnance Plant which the United States acquired by direct purchase, 
the state having by general act ceded jurisdiction, and the government 
by the Secretary of War having accepted such cession, the United 
States Government exercises exclusive jurisdiction. If the restaurants 
operated by the Nebraska Defense Corporation, or any of them, are 
upon any such purchased land, it is not necessary that the owner com- 
ply with any of the Nebraska laws regulating hotels, inns and res- 
taurants. 


Over all that land embraced within the Ordnance Plant which 
was acquired by the government by condemnation proceedings, the 
state of Nebraska retains exclusive jurisdiction limited only by the 
rule that such jurisdiction may not be exercised to hamper, destroy 
or hamper the governmental functions thereon operated. Since the 
enforcement of the laws of Nebraska relative to inspection and licen- 
sing of restaurants has not been directly prohibited by Congress, and 
imposes no invalid burden upon the government, it is our opinion that 
as to restaurants in the Nebraska Ordnance Plant, situated upon 
lands acquired by condemnation by the government, it is the duty of 
the owner to comply with the Nebraska laws and the duty of your 
Department to enforce those laws. 


In answer to a possible suggestion that a distinction based upon 
the method of acquiring the real estate is founded upon an inconse- 
quential difference which should not bring about the result which we 
have reached, it should be sufficient to quote the language of the 
Supreme Court of the United States, commenting upon the distinction 
between the military reservations in Pennsylvania and California, in 
Pacific Coast Dairy v. Department of Agriculture, supra,: 


“ 


. . . The conclusions may seem contradictory; but in pre- 
serving the balance between national and state power, seem- 
ingly inconsequential differences often require diverse results. 
This must be so, if we are to accord to various provisions of 
fundamental law their natural effect in the circumstances 
disclosed. So to do is not to make subtle or technical distinc- 
tions or to deal in legal refinements. Here we are bound 
to respect the relevant constitutional provision with respect 
to the exclusive power of Congress over federal lands... ” 


You also ask our opinion, in the event that certificates of registra- 
tion are required of these restaurants, whether one certificate may 
cover all of them, or whether each restaurant should be separately 
registered. Comp. St. 1929, Sec. 41-105, requires that the owner se- 
cure a certificate of registration for each restaurant conducted by him. 
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INSPECTION FEES 


May 27, 1943 


Hon. Earl J. Lee, State Senator 


In your communication of May 25 you direct our attention to the 
above-mentioned statute, which provides that each dealer who imports 
or refines petroleum products shall pay an inspection fee to the 
Department of Agriculture, which is fixed at one and one-half cent 
per barrel, where inspection is in lots of ten or more barrels. You 
say that according to the budget submitted to the Appropriation Com- 
mittee by the Division of Motor Fuels, the revenue from the collection 
of these inspection fees is estimated at approximately $120,000.00 per 
year, whereas the cost of administering the inspection law is estimated 
at approximately $80,000.00. You state that on this basis an inspection 
fee of one cent per barrel would be adequate to pay the cost of ad- 
ministering the inspection law, and ask the opinion of this office as 
to whether the governor or anyone else has authority to reduce this 
fee by proclamation or any other means. 


Since this act is purely an inspection law, and is not intended as 
a revenue measure, if the fee is in excess of an amount reasonably 
necessary to defray the expense of inspections, the excess over the 
amount reasonably necessary is unconstitutional, null and void, where- 
as the amount reasonably necessary to defray the expense is proper 
and will not be disturbed. Power Oil Co. v. Cochran, 138 Neb. 827, 
295 N. W. 805; Century Oil Co. v. Department of Agriculture, 110 Neb. 
100, 192 N. W. 958; Century Oil Co. v. Department of Agriculture, 
112 Neb. 73, 198 N. W. 569; State v. Standard Oil Co., 100 Neb. 826, 
161 N. W. 537. This is the law where a timely challenge of the con- 
stitutionality of the act is made. 


It is however a general rule that all acts of the legislature are 
presumed valid until the court declares otherwise, and that it is the 
duty of executive officers and legislative officers to assume an act to 
be valid until it is declared unconstitutional by the courts. 16 C.J. S. 
516. The power to declare a law unconstitutional is an exclusively 
judicial function and a very high function. In order that our form 
of government may be maintained, with its three coordinate branches 
of government, and in order that the law be not thrown into a state 
of uncertainty and confusion, it is essential that those rules which 
prohibit each branch of the government from encroaching upon the 
others be enforced. The ordinary rule is that executive officers may 
not exercise judicial authority, 16 C. J. S. 514, and the courts have 
ordianrily held that an executive officer has no power to declare a 
statute unconstitutional. State v. Board of Equalizers, 84 Fla. 592, 94 
So, 681, 30 A. L. R. 362; State v. Public Service Commission, 308 Mo. 
359, 272 S. W. 957; State v. Public Service Commission, 259 Mo. 704, 
168 S. W. 1156; White v. Welling, 89 Utah 335, 57 P. (2d) 703; State v. 
Hall, 99 Neb. 89, loc. cit. 94, 155 N. W. 228. 


This is particularly true wher the law is not unquestionably and 
palpably on its face unconstitutional (White v. Welling, supra), and 
where an effort on the part of an executive officer to declare a statute 
unconstitutional would in effect repeal or modify the law, there arises 
the double question of an usurpation not only of judicial but of legis- 
lative powers. State v. Public Service Commission, supra. 
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The act in question has not only the presumption of validity, but it 
has been declared valid by the Supreme Court of this State. Power 
Oil Co. v. Cochran, supra. It is not unconstitutional on its face. For 
the governor or anyone else, except the courts, to attempt to reduce 
this inspection fee, would be to attempt to declare or proclaim a par- 
tial unconstitutionality of the statute. This involves very complicated 
questions of law and of fact, and incidentally involves complicated 
questions of fact which cannot by the very nature of things be deter- 
mined at this time, at least cannot properly be determined from the 
facts submitted by you. While the Supreme Court of this state has 
held in Van Horn v. State, 46 Neb. 62, 64 N. W. 365, that a ministerial 
officer is not bound to obey an unconstitutional statute, that holding 
is contrary to the immense weight of authority from other jurisdic- 
tions. The general rule laid down by the Supreme Court in State 
v. Hall, supra, appears to be more sound and since the people of the 
state in general are not injuriously affected by this statute, it is our 
opinion that neither the governor nor any executive or legislative 
officer or body may declare the statute unconstitutional, either in 
bg oa aie State v. Hall, supra, and on rehearing, 99 Neb. 95, 


NOTARIES PUBLIC 


September 4, 1943 


Hon. Frank Marsh, Secretary of State 


You inquire as to what your office is required to charge when 
issuing a general notary public commission. 


Section 33-104, Compiled Statutes of Nebraska for 1929, provides 
that the Secretary of State shall be entitled to a fee of $2.00 for 
“receiving, affixing the great seal to, and forwarding the commission 
of a notary public.” Section 64-101, Compiled Statutes of Nebraska 
for 1929, as amended by L. B. 328, provides that the Secretary of 
State shall be entitled to a fee of $2.00 for filing the bond of such 
general notary public. Therefore, you are required to collect a total 
of $4.00 for issuance of the commission and filing of the bond. 


October 28, 1943 


Hon. Frank Marsh, Secretary of State 


You have asked our opinion as to the correct wording which must 
be placed upon the seal of a general notary public. 


Section 64-101, Comp. St. 1929, as amended by L. B. 328, 1943 
Legislature, provides that: 


« * * * The seal, of such general notary public shall have 
engraved thereon, in lieu of the name of the county for which 


commissioned, the words ‘State of Nebraska, General Notary.’ 
* * OD 
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Section 64-105, Comp. St. 1929, provides as follows: 


“Kach notary public, before performing any duties of his office, 
shall provide himself with an official seal, on which shall 
be engraved the words ‘Notarial Seal,’ the name of the county 
for which he was appointed and commissioned, and the word 
‘Nebraska,’ * * *” 


In our opinion, however, this latter provision is not now appli- 
cable to a general notary public, since such general notary public is not 
now appointed for any particular county, and, therefore, insofar as 
said provision applied to a general notary public, it was repealed 
by implication by the provisions of L. B. 328. 


REAL ESTATE BROKER 


August 27, 1943 
Hon. Frank Marsh, Secretary of State 
You say: 


“LT. B. 100 was passed by the last Legislature and signed by 
the Governor, reads Section 6, line 27 ‘The term “real estate 
broker” shall also include any person, partnership, association 
or corporation employed by or on behalf of the owner or 
owners of lots or other parcels of real estate, at a stated 
salary, upon a commission, upon a salary and commission 
basis or otherwise to sell such real estate, or any parts there- 
of, in lots or other parcels, and who shall sell or exchange, 
or offer, attempt or agree to negotiate the sale or exchange 
of any such lot or parcel of real estate.’ 


“Will you kindly advise whether the wording of this law 
that agents of insurance companies, trust companies, building 
and loan associations, etc. need a real estate license to conduct 
such business on or after August 29, 1943, the effective date 
of this act?” 


We are of the opinion that the definition of “real estate broker,” 
as above set forth, includes agents of insurance companies, trust 
companies, building and loan associations, etc., whether such agents 
are employed at a fixed salary or upon a commission or upon both a 
salary and commission basis. 


ITINERANT MERCHANT 
January 18, 1943 


Mr. Willard M. Wilson, County Attorney, Holdrege 


In your communication of January 13 you ask the opinion of this 
office upon a question previously propounded by Mr. A. W. Storms, 
the former county attorney of your county. 
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The facts are that an individual having a permanent place of 
business in Missouri buys food products in that state, transfers them 
from Missouri to Holdrege, Nebraska by truck, where he attends 
public sales and sells his products to persons attending the sales. 


The request is for the opinion of this office as to whether such an 
individual is an itinerant merchant within the meaning of the law. 


Comp. St. Supp. 1941, Sec. 77-1451, provides in part as follows: 


“The term ‘itinerant merchant’ shall not mean or include, and 
there shall be exempt from the provisions of this Act the 
following: *** (b) Those transporting products owned by 
them or their agents or employees when such transportation, 
is an incident to a business conducted by them, and when 
such products are being transported to or from an established 
place of business owned by them.” 


In our opinion the individual engaged in the business described 
above would not be exempt from the operation of the itinerant mer- 
chant’s act under the exemption provided by subsection (b) above 
quoted. The exemption provided by this subsection operates in favor 
of persons transporting products to and from their established place 
of business only, and cannot be extended to exempt persons while 
they are selling their merchandise, as an itinerant merchant, after 
the transportation is completed. 


GAME AND FISH 


GAME REFUGE 
March 20, 1943 


Senator Arthur Carmody, Senate Chamber, State House 


You inquire whether or not the fact that the game refuge provided 
for in Section 34-412, Compiled Statutes of Nebraska for 1929, was 
the result of petitions of the landowners would prevent the Legislature 
from extending the boundaries of the refuge if the landowners now 
oppose this change. 


In the case of Bauer v. State Game, Forestation and Parks Com- 
mission, 138 Neb. 436, which held constitutional a law establishing a 
game refuge, the court said: 


“It is a proper exercise of power for the legislature to enact 
such laws as are necessary to protect, conserve, and replenish 
the failing resources in game and fish, which were once so 
plentiful in our state.” 


The Legislature has all legislative power not granted to the 
Federal Congress in the Constitution of the United States, nor for- 
bidden by the people of Nebraska in the State Constitution. This 
power cannot be controlled one way or the other by the presence or 
absence of petitions, except insofar as such petitions may appeal to the 
reason and judgment of the legislators. It follows that the Legislature 
has the power to amend the section referred to if it desires to do so. 
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January 28, 1944 


Game, Forestation and Parks Commission 


In regard to your inquiry whether the islands in the Platte River 
are included within the game refuge, we are of the opinion that such 
was the intention of the legislature: 


Section 37-428, Comp. St. Supp. 1941, provides: 


“For the better protection of birds and the establishment of 
breeding and resting places therefor, the following area with- 
in the state of Nebraska is hereby set aside, designated and 
established as a state game refuge: All that portion of the 
state of Nebraska on the Platte river, and for ten rods on 
each side of the banks of said stream from the west line of 
Dodge and Saunders counties east and southeast to a point on 
said Platte river to the bridge on U. S. Highway No. 16 
south and east of Yutan.” 


Our courts have generally construed the term “bank” as applied 
to rivers as 


“that part of a stream which retains the water” (94 Neb. 112) 
or 


“the fast land which confines the water of the river in its 
channel or bed for its whole width” (129 Ill. 9) 


“As applied to inland rivers and streams, the word ‘bank’ 
has well-known meaning, and means those boundaries which 
contain their waters at their highest flow.” (162 A. 712) 


Giving to the words their natural meaning “All that portion of 
the state of Nebraska on the Platte river, and for ten rods on each 
side of the banks of said stream” includes the islands in the river. 
The boundary of an area or portion must be continuous, and only by 
using the outside banks in fixing boundaries could there be a single 
area within the preserve. 


GAME RESERVES 


January 11, 1944 


Game, Forestation and Parks Commission 


In your recent letter is a request for our opinion regarding game 
reserves in the Nebraska National Forest area and you raise the follow- 
ing questions: 


“J. Is this area now legally a state game refuge? 

‘2. If it is a refuge is posting necessary? 

“3. Could this area be opened to hunting under now exist- 
ing laws? If not, what change would be necessary to 
permit controlled hunting? 


Section 37-401, Compiled Statutes of Nebraska for 1929, reads as 
follows: 
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“When posted with a notice on each corner and on all roads 
leading thereinto, indicating that such property is a reserve, 
refuge or sanctuary, every school section and other tract of 
educational land, within the state, title to which is vested 
in the State of Nebraska and all that portion of the State 
of Nebraska embraced within the boundaries of the Niobrara 
and Bessey Divisions of the Nebraska National Forest, and 
every state owned lake, pond or marsh except lakes and 
marshes state owned because meandered is hereby declared 
to be a game reserve, bird refuge and wild fowl sanctuary. 
Other game reserves, bird refuges, wild fowl sanctuaries, or 
reservations may be established by the Game, Forestation and 
Parks Commission in any county where deemed necessary 
for the protection and propagation of game, or as a refuge 
or sanctuary for song and insectivorous birds or wild fowl. 
The land for such reserve, or sanctuary may be purchased 
at not to exceed the assessed valuation thereon plus fifty per 
cent thereof, or be leased at a rental not exceeding the regu- 
lar taxes thereon. On every reserve or bird refuge the Com- 
mission may have planted suitable grain or other food for 
birds and game, not to exceed ten acres for each 640 acre 
reservation, and for each such parcel so planted the Commis- 
sion may, if required, pay a rental not to exceed the usual 
rent of similar land in the vicinity.” 


Section 37-514, Compiled Statutes of Nebraska for 1929, reads 
as follows: 


“Tt shall be unlawful for any person or persons to hunt or pur- 
sue with dogs, any animals whether protected by this Act or 
not, on any federal forest reserve in this state, or to carry any 
firearm on or across said forest reserves unless the same are 
incased, providing this shall not apply to any officers of the 
law who are carrying arms in the discharge of their duties, 
nor the national guard or federal troops who are acting under 
competent authority.” 


In our opinion it is illegal to hunt on any federal forest reserve in 
this state and posting of such area is not a prerequisite to those areas 
being closed as to hunting or the carrying of any firearms unless the 
same are incased. Posting is necessary in the creation of game re- 
serves, refuges or sanctuaries on other state owned land or lands 
acquired for sanctuary purposes. 


Under our present law National Forests in Nebraska could not be 
opened to hunting by the Game, Forestation and Parks Commission 
and it would be necessary to obtain legislative permission providing 
for limited permits to harvest an excess of game animals in such 
areas. 


In our opinion under date of August 7, 1943, we called atten- 
tion to the Arizona case (Hunt v. U. S., 278 U. S. 96, 73 L. ed. 200) 
holding: 


“The United States may protect its lands and property with- 
in a national game preserve by permitting the killing of 
game which exceeds the resources of the preserve, regard- 
less of the statutes of the state where the preserve is located.” 


But we take it that your questions contemplate action by our 
state Commission in the control of troublesome surpluses and for 
that purpose legislative sanction is necessary. 
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PATENTS 
September 1, 1943 


Game, Forestation and Parks Commission 


In your recent letter you request our opinion as to whether the 
State may rebuild and use a patented electric fish screen or construct 
other similar screens for use in holding the fish in the various irriga- 
tion reservoirs without the consent of the patentee. 


The Supreme Court of the United States has frequently held that 
our patent laws protect a patentee against the use of his protected 
invention or discovery by the government or its subdivisions as well 
as by individuals. In an infringement action brought against the offi- 
cers of a U. S. naval base for the use of a caisson gate in a dry dock 
(Belknap v. Schild, 161 U. S. 14, 40 L. Ed. 601), the court used the 
following language: 


“The patent act provides that every patent shall contain a 
grant to the patentee, his heirs and assigns, for a certain 
term of years, of ‘the exclusive right to make use, and vend 
the invention or discovery throughout the United States.’ 
U. S. Rev. Stat. s 4884. And this court has repeatedly and 
uniformly declared that the United States have no more 
right than any private person to use a patented invention 
pee a license of the patentee or making compensation 
to him.” 


We are therefore of the opinion that the manufacture and use 
of a patented devise, without permission by the patentee, would be 
illegal, but inasmuch as the correspondence from Mr. Burkey suggests 
that the equipment purchased from him may have to be rebuilt for 
your use, he would undoubtedly sign a waiver for such purpose which 
we have prepared and enclose herewith. 


PERMITS 
July 13, 1944 


Mr. Paul T. Gilbert, Secretary 
Game, Forestation and Parks Commission 


In your letter of June 24, 1944 you raise the following question: 
question: 


“In a case where a fisherman is arrested for falsification of 
information on his permit, must the case be tried at the point 
of arrest or at the point of issuance of the permit?” 


Sec. 37-208 C. S. Supp. 1941 provides as follows: 


“Subdivision 1. It shall be unlawful (a) for any person 
holding a permit under this act to lend or transfer his certifi- 
cate to another or for any person to borrow or use the permit 
of another, (b) for any person to procure a permit under an 
assumed name or to falsely state the place of his legal resi- 
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dence or make any other false statement in securing a permit, 
(c) for any person knowingly issue or aid in securing a 
permit, under the provisions of this act for any person not 
legally entitled thereto, (d) for any person disqualified for a 
permit to hunt, fish or trap with or without a permit during 
any period when such right has been forfeited or for which 
his permit has been revoked by this commission, or (e) for 
anyone under the age of sixteen years to receive a permit 
under this act without presenting a written request therefor 
signed by his father or mother or guardian. Subdivision 2. 
Any violation of this section shall constitute a misdemeanor, 
and, upon conviction thereof, shall subject the offender to 
a fine of not less than ten dollars nor more than fifty dollars.” 


Art. I, Sec. 11 Constitution of Nebraska provides: 


“In all criminal prosecutions the accused shall have the right 
to appear and defend in person or by counsel, to demand 
the nature and cause of accusation, and to have a copy there- 
of; to meet the witnesses against him face to face; to have 
process to compel the attendance of witnesses in his behalf; 
and a speedy public trial by an impartial jury of the county 
or district in which the offense is alleged to have been com- 
mitted.” 


Sec. 29-1301 C. S. 1929 provides: 


“All criminal cases shall be tried in the county where the 
offense was committed unless it shall appear to the court by 
affidavits that a fair and impartial trail can not be had there- 
in; which case the court may direct the person accused to be 
tried in some adjoining county.” 


We are therefore of the opinion that the complaint must be filed 
and the trial had in the county where the offense for which the com- 
plaint is made was alleged to have been committed. Thus if the charge 
is for hunting or fishing without a valid permit the complaint should be 
filed in the county where the hunting or fishing took place without 
regard as to where the purported permit was issued. On the other 
hand, if the complaint charges the procurement of a permit under an 
assumed name or by falsely stating the place of legal residence such 
an offense is committed at the place the permit was issued and the 
complaint should be filed in that county irrespective of the place of 
arrest. 


August 4, 1943 


Game, Forestation and Parks Commission 


In your letter of July 29 you request our opinion as to whether 
or not it “would be possible and legal to confiscate or request destruc- 
tion of beaver taken on a Special Damage Permit.” 


Section 37-305 of L. B. 174—1943, which will become effective on 
August 29, 1943, contains the following provision: 


« * * * Tt shall also be unlawful for any one, except a holder 
of a game or fish breeder’s permit, to have in his or her 


—193— 


possession, except during the open season thereon, any un- 
mounted game, game bird or game fish, except as provided in 
the game regulations of the commission; Provided however, 
that when beavers are destroying trees or otherwise damag- 
ing property the commission shall, upon an application in 
writing and a satifactory showing of the necessity for the 
protection of such property, issue permits in writing to the 
owner or owners of such lands or the person or persons in 
control thereof to kill or otherwise destroy such beavers, as 
may be necessary to protect the property of the applicant, 
the number to be designated by the commission. Said beav- 
ers and the hides taken from the same shall be the property 
of the person to whom said permit is given; and provided 
further, said permittee or permittees, authorized to kill or 
destroy such beavers, as aforesaid, shall report in writing to 
the commission the number of beavers destroyed under said 
permit within thirty days after the destruction of any of said 
beavers. The permittee or permittees shall forward with 
said report a fee in the sum of two dollars for each beaver so 
destroyed. The permit granted to kill or otherwise destroy 
such beavers shall continue for sixty days after the date of 
its issuance unless said permit shall be terminated sooner by 
the written order of the commission. Any pelts of beavers 
held in possession by any person holding such a permit shall 
be stamped, by the commission with a stamp containing the 
words “Killed by permission of the Game, Forestation and 
Parks Commission,” before same are sold, shipped or otherwise 
transported outside of the State of Nebraska.” 


In our opinion the intent of this provision to enable the commis- 
sion to control the destruction of beaver causing property damage as 
to the particular places where destroyed, and as to the number of 
animals taken. The hides could not be confiscated under a permit 
but a fee of two dollars for each beaver taken must be paid and 
the permit must be issued to the owner of the land or the person in 
control. Any permit may be cancelled by the written order of the 
commission. 


November 13, 1943 


Mr. Roy E. Blixt, County Attorney, Brewster 


You request our opinion as to whether a county clerk is required 
to charge the ten cent fee authorized by Section 37-203, C. S. 1929, 
for each hunting permit issued and account for the same as fees collect- 
ed by his office. 


The said section reads: 


“Said permits shall be issued by the Commission and may 
be procured from the secretary thereof and from such other 
persons and corporations as may be designated by the Com- 
mission to issue said permits and collect the fees therefore. 
Any person, firm, or corporation other than the secretary of 
the Commission, who shall be authorized by the Commission 
to sell said permits shall be entitled to collect on each permit 
issued a fee of ten cents in excess of the tax as pay for the 
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clerical work of issuing the same and collecting and remitting 
the tax.” 


Although Section 37-205, C. S. 1929, provides that the county 
clerks shall remit monthly to the secretary of the Commission for all 
money received by him for permits and Section 37-206, C. S. 1929, 
provides that county clerks shall be liable on their official bonds for 
failure to pay over any money coming into their hands for permits, 
there is nothing in our laws directing or compelling county clerks to 
issue these licenses. 


Considering the foregoing and the expressions set forth in the 
cases of Mehrens v. Bauman, 120 Neb. 110, 231 N. W. 701 and Appeal of 
Peschel (North Dakota), 4 N. W. (2d) 194, it is our opinion that any 
fees collected by county clerks as authorized by said Section 37-203, 
C. S. 1929, need not be accounted for. 


POISON 
January 13, 1944 


Game, Forestation & Parks Commission 


In your letter of January 12, you raise the question as to “the 
legality of the use of so-called coyote getters which are explosive 
.cyanide gas capsules, which are touched off by the coyote’s sniffing the 
explosive mechanism. There has been considerable loss of farm and 
hunting dogs by the use of these coyote getters and, in my opinion, 
there is even danger of their being set off by small children.” 


The following sections make provision against the use of poison: 


“Whoever shall wilfully and maliciously poison any dog or 
whoever shall wilfully or maliciously kill or destroy any 
horse, mare, foal, filly, mule, ass, sheep, goat, cow, ox, steer, 
bull, or heifer, or swine the property of another or others, 
of the value of Thirty-five Dollars ($35.00) or upward, or shall 
wilfully and maliciously injure any such animal or animals, 
the property of another or others, of the value of Thirty-five 
Dollars ($35.00) or upwards, shall be imprisoned in the peni- 
tentiary not more than three years nor less than one year.” 
Comp. St. Supp. 1941, Section 28-557. 


“Whoever shall wilfully and maliciously poison any dog or 
whoever shall unlawfully and maliciously kill or destroy any 
horse, mare, foal, filly, mule or ass, sheep, goat, cow, ox, steer, 
bull, heifer or swine, the property of another or others, of less 
value than Thirty-five Dollars ($35.00), or shall wilfully and 
maliciously injure any such animal or animals, the property of 
another or others, to an amount less than Thirty-five Dollars 
($35.00), shall be fined in any sum not more than One Hundred 
Dollars ($100.00) nor less than Five Dollars ($5.00), or im- 
prisoned in the jail of the county not exceeding three months.” 
Comp. St. Supp. 1941, Section 28-558. 


“Whoever shall wilfully and maliciously poison any dog or 
whoever shall wilfully and maliciously administer or cause 
to be administered poison of any sort whatever, to any horse, 
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mare, foal, filly, jack, mule, ass, sheep, goat, cow, ox, steer, 
bull, heifer or swine, the property of another, with intent 
to injure or destroy such dog, horse, mare, foal, filly, jack, 
mule or ass, sheep, goat, cow, ox, steer, bull, heifer or swine, 
shall be fined in the sum of not less than Ten Dollars ($10.00) 
nor more than One Hundred Dollars ($100.00) or imprisoned 
in the county jail, not exceeding thirty days.” Comp. St. Supp. 
1941, Section 28-559. 


Section 81-933, Comp. St. Supp. 1941, prescribes the manner in 
which poisons may be sold and fixes a penalty for the violation of its 
provisions. However, our laws do not prohibit the use of poison for 
destruction of predatory animals or rodents, and the use of explosive 
mechanism for such purposes would be legal. 


TRAPPING . 
January 14, 1943 


Mr. Thomas L. Grady, County Attorney, Stanton 


In your recent letter you ask whether or not the trapping of musk- 
rats by cutting a hole in the muskrat houses big enough for the 
insertion of hand of the individual trapping and setting a trap in the 
house and then plugging up the hole made by the trapper is a viola- 
tion of the provisions of Section 37-511, Comp. St. Supp. 1941. 


The first part of Section 37-511 makes it unlawful to “mutilate, or 
destroy the house or den of any furbearing animals,” except where 
such houses obstruct private or public ditches or water courses. 


It is our opinion that to cut holes in the muskrat houses, even 
though the same are later plugged up by the trapper, would, under 
this provision, be a mutilation of the house or den of these fur-bearing 
animals. 


In determining this question, it is interesting to note some of the 
further provisions of this section making it unlawful to cut down or 
into any tree containing the den or nest of any fur-bearing animal, 
or to use any chemical smokers of any kind to drive any fur-bearing 
animals out of their dens or houses. 


It would appear from these provisions that it was the intention 
of this section of the statute that these fur-bearing animals be not 
interfered with while in their houses or dens. 


We have taken the matter up with the Game, Forestation and 
Parks Commission and are informed that by this method of trapping 
muskrats it would be possible to completely clear a marsh or pond of 
all the muskrats contained therein. 


It is our opinion that it was the intention of this and other sec- 
tions of the game laws to guard against the extermination of certain 
animals, including fur-bearing animals, and that the method set out 
above of trapping muskrats is both a violation of the spirit and the 
letter of the law. 
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HEALTH 
ADVERTISING 


July 27, 1943 


C. A. Selby, M. D., Director, Department of Health 


Reference is made to your communication of July 12, wherein 
you ask the opinion of this office on several matters. 


1. You ask whether the provisions of Sec. 71-208, Comp. St. 1929, 
as amended by L. B. 139, Fifty-sixth Session, require pharmacists, 
embalmers and veterinary surgeons to register in the office of the 
county clerk of the county in which they practice. 


The first sentence of the section mentioned is as follows: 


“Within ninety days after the effective date of this act, every 
person holding a certificate under the laws of this state 
authorizing such person to practice any system or mode of 
treating the sick or afflicted in this state, whether practicing 
now or hereafter licensed to practice, shall have it registered 
in the office of the county clerk of the county where such 
peer is practicing, proposes to practice or maintains his or 
er principal place of business.” 


It is true that Chapter 71, as a whole, deals with licensees prac- 
ticing the healing arts, as well as with other licensees. However, 
Sec. 71-208, above quoted, requires registration only by such of those 
licensees as hold certificates authorizing them to practice a system or 
mode of treating the sick or afflicted. Accordingly, in our opinion, 
pharmacists and embalmers are not required to register with the 
county clerk by this amendment. Veterinary surgeons are, technically 
speaking, licensed to practice a system or mode of treating the sick 
or afflicted, and they are subject to many of the regulatory provisions 
of Chapter 71, Comp. St. 1929, as amended, and of L. B. 139. However, 
in our opinion, Sec. 71-208 relates only to persons practicing systems 
of treating sick or afflicted human beings, and does not apply to vete- 
rinary surgeons. 


2. You also ask whether the professions which are subject to the 
provisions of Sec. 71-208, as amended by L. B. 139 are also amenable 
to the provisions of Secs. 71-601 and 71-602, as amended. 


We believe you are correct in your assumption that such persons 
are so amenable. However, certain professions are amenable to Sec. 
71-601 and Sec. 71-602 which are not subject to the registration re- 
quirements of Sec. 71-208, as amended. 


3. You also ask whether Sec. 71-1205, Comp. St. 1929, requiring 
dentists to register with the county clerk, is impliedly repealed by L. 
B. 139, and particularly by Sec. 71-208, as therein amended. 


This section is not specifically amended by L. B. 139. It is a spe- 
cial act, relating only to those engaged in the practice of dentistry, and 
it sets up and provides a special method for the registration of such 
licentiates. In our opinion it is not impliedly repealed by L. B. 139. 
If there is any conflict between the provisions of L. B. 139 and the 
special statute, Sec. 71-1205, Comp. St. 1929, the latter is controlling. 
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4. You point out that Sec. 71-208, Comp. St. 1929, as amended, 
contains no provision authorizing the county clerks of the several 
counties to charge a fee for the registration of members of the various 
professions, as required by that section, and you ask whether there is 
any authority for the county clerk to make any charge for this service. 


In this connection you are advised that with the exception of the 
special fee of $1.00, provided in the case of dentists by Sec. 71-1205, 
above mentioned, there is no statutory authority for the county clerk 
to collect a fee for performing his duties in connection with the 
registration required of licentiates. In the absence of a statute speci- 
fically authorizing the collection of such a fee, the county clerk may 
make no charge. In this connection it should be pointed out that the 
county clerk may not charge under any general statute fixing fees 
for recording, because L. B. 139 provides not for recording, but for 
registering certain information only. Statutes fixing fees for recording 
are therefore inapplicable. 


5. You next ask whether, under Secs. 71-601 and 71-602, Comp. 
St. 1929, as amended by L. B. 139, a licensee may be disciplined for 
inserting in an advertisement a statement that he is a graduate of a 
certain institution or college. In this connection you refer to subdivi- 
sion 5 of Sec. 71-601, as amended, which prohibits the making of 
exaggerated and extravagant claims concerning the professional ex- 
cellence or abilities of the licensee, and to subdivision 10 of Sec. 71-602, 
as amended, which prohibits advertising professional superiority, or 
the performance of professional services in a superior manner. 


In our opinion it is not a violation of either of these statutes for 
the licensee to state, in an advertisement, that he is a graduate of a 
certain college or other similar institution. 


6. You also call our attention to subdivision 12 of Sec. 71-602, 
as amended, which characterizes as unprofessional conduct advertising 
“by means of a large display, light signs, or containing, as a part 
thereof, the representation of a tooth, teeth, bridgework or any portion 
of the human head or body.” You ask what constituted a “large” 
display within the meaning of this subdivision, also whether all 
lighted signs are prohibited, whether displayed outside, in show 
windows, or on shelves behind counters in places of business. In this 
connection you ask whether this subdivision is to be strictly interpre- 
ted so as to prohibit the use of the licensee’s own picture in an adver- 
tisement. 


This language is ambiguous to a certain extent; it must be con- 
strued reasonably and to prevent the evil against which it is directed. 
In our opinion, it is not intended to prohibit the use of every profes- 
sional sign, nor to prohibit under all circumstances the use of lighted 
signs. Rather, the purpose is to prohibite the use of large gaudy dis- 
plays, particularly large gaudy lighted signs of the type never used 
by ethical professional men. 


The provision above mentioned prohibits the portrayal of any 
portion of the human head or body in connection with signs or adver- 
tisements. In our opinion, this language is broad enough to prohibit 
the use of the licentiate’s own picture in connection with his advertise- 
ment, as well as the pictures of other persons. Wholly independent of 
statute, it is generally considered unethical and unprofessional for any 
professional man to seek to attract clientele upon the appeal of his 
own physical pulchritude, by displaying his likeness in advertisements 
or professional announcements. 
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7. You also ask whether a licensee, special reference being made 
to optometrists, may use a bust with a pair of glasses mounted on the 
head, as a window display, or display large photographs of persons 
wearing glasses. We think the prohibitive language of subsection 12 
of Sec. 71-602, as amended, relates particularly to announcements. 
advertisements and signs, intended to attract clients. The question 
is not free of doubt, but we believe a reasonable construction of this 
statute would not prohibit the use of such figures as you mention, 
unless it is particularly offensive from a professional point of view. 


8. You also ask what effect the prohibitions enumerated in Sec. 
71-602, relating to professional conduct, have upon the advertising 
usages of firms and laboratories who do not employ licensed profession- 
al personnel. 


Obviously, no person not licensed under the provisions of Chapter 
71, Comp. St. 1929, as amended, may be subjected to discipline for a 
violation of the rules of professional conduct, required of licentiates. 


9. You also ask whether, in view of subdivision 11 of Sec. 71-602, 
as amended, which characterizes as unprofessional conduct the adver- 
tising of prices for professional services, it is improper to advertise 
that there is ‘no change in prices” through the same medium as the 
licensee had formerly employed in advertising specific prices. 


This is a rather close question, but we doubt whether such an 
advertisement would constitute advertising prices within the meaning 
of the statute. 


With reference to all of these questions concerning professional 
misconduct, it must be borne in mind that the statute is not exclusive— 
certain things are specifically characterized as unprofessional conduct, 
but anything, whether mentioned in the statute or not, which is in 
fact unprofessional conduct, may be made the basis of disciplinary 
action against a licentiate. 


Certain other questions asked in your letter can be better treated 
in a separate opinion, and will accordingly be the subject of separate 
discussion. 


August 2, 1943 


Mr. Kelso Morgan, County Attorney, Omaha 


In your communication of July 20 you state that a licentiate who 
is subject to the provisions of sec. 71-601 and 71-602, Comp. St. 1929 
as amended by L. B. 139 adopted by the fifty- sixth session of the 
legislature is using an advertisement which includes the following 
language: 


“Tl accept your terms with our easy payment plan.” 


You ask the opinion of this office as to whether this type of ad- 
vertising is professional misconduct within the meaning of Sec. 71- 
602, Comp. St. 1929 as amended by L. B. 139, and particularly call 
attention to subdivision 15 of that section. 


Comp. St. 1929, Sec. 71-601 as amended by L. B. 139 provides 
that a license to practice a profession may be revoked or suspended 


—199— 


if the licensee is guilty of any of certain acts or offenses, including 
immoral, unprofessional or dishonorable conduct. 


The following section, Sec. 71-602, Comp. St. 1929 as amended by 
L. B. 139, provides that “unprofessional conduct” shall include: 


“15. Offering discounts or inducements to _ prospective 
patients, by means of coupons or otherwise to perform pro- 
fessional services during a given period of time or during 
any period of time for a lesser or more attractive price.” 


This provision would of course be liberally construed in favor of 
the licensee, and we do not believe the court would hold that it was 
the intention of the legislature to prohibit an announcement that 
credit will be extended. 


The language used in his advertisement by this licensee does not 
appear to amount to an offer of a discount, or any inducement by 
means of any agreement to perform services for a lesser or more at- 
tractive price. 


The opinion we are giving must of course be general, and based 
upon the language of the particular statute which you cite. It is to 
be pointed out, however, that Sec. 71-602 does not purport to cover 
all acts which may constitute professional misconduct. Your letter 
does not state in what profession the licensee you mention is engaged. 


If the advertising or offering of credit terms, or the advertising of 
an “easy payment plan” is prohibited by the canons of ethics or 
ethical standards of the profession in which the licensee is engaged, 
no doubt the practice would constitute unprofessional conduct with- 
out respect to the acts listed in Sec. 71-602. 


BARBERS 


March 17, 1943 


State Department of Health 
In your recent letter you ask: 


“The Department would like to have a ruling from you as to 
whether or not an apprentice barber may renew his license 
merely upon paying the restoration fee if the same has 
lapsed more than five years. May we please have this opinion 
at your earliest convenience as we are holding fees until we 
hear from you.” 


Section 71-2017, Compiled Statutes of Nebraska for 1929, reads 
in part as follows: 


“Every registered barber and every registered apprentice 
who continues in active practice or service, shall annually, 
on or before the 1st day of such year, renew his certificate 
of registration and pay the required fee. Every certificate of 
registration which has not been renewed during the month 
of December in any year, shall expire on the thirty-first day 
of December in that year. A registered barber or a registered 
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apprentice whose certificate of registration has expired may 
have his certificate restored immediately upon payment of 
the required restoration fee. Any registered barber who 
retires from the practice of barbering for not more than five 
years, may renew his certificate of registration upon payment 
of the required restoration fee.” 


It is our opinion that under this section of the statute that if 
the registered apprentice barber has retired from the practice but 
takes the proper steps to renew his certificate prior to the expiration 
of the five years from the expiration of his last certificate that the 
Department could re-issue him a certificate without an examination if 
he complies with the other provisions of the section, such as those 
requiring payment of fees, etc. 


If the registered apprentice barber has allowed his license to lapse 
for more than five years it is our opinion that under this section the 
Department could renew his certificate, providing such apprentice 
barber is willing to and can pass the examination given by the Board 
at the time his request for renewal is made. 


We note that although this section purports to cover both the 
apprentice barbers and barbers that the last sentence of the section 
of the statute above quoted makes reference directly only to regis- 
tered barbers, but it is our opinion that the same rule would apply to 
registered apprentice barbers. 


The reasoning of this opinion is based somewhat upon the same 
reasoning given to you in answer to a similar question concerning 
registered barbers dated November 18, 1942. 


BLOOD TESTS 
Febraury 18, 1943 


Honorable Ray Thomas, State Senator 


Your letter of February 18th raises the question whether in our 
opinion a change in the wording of L. B. No. 41 to read at line 8 to 
13 “Every other person shall cause such a sample of blood of such 
pregnant women to be taken by a physician duly licensed to practice 
medicine and surgery or obstetrics” would permit osteopaths licensed 
to practice obstetrics to take blood tests of pregnant women. 


In our opinion the above change in wording would permit osteo- 
paths licensed to practice obstetrics to take blood tests and that such 
an intention on the part of the legislature would be in accord with the 
decision of our Nebraska Supreme Court in State v. Wagner, 139 Neb. 
471, 297 N. W. 906, which held: 


“We are therefore of the opinion, after an examination of the 
legislative history of the laws pertaining to osteopathy and 
their relation to obstetrics and regulatory requirements as to 
reporting childbirths, that the legislature has authorized a 
licensed practitioner of osteopathy to engage in the practice 
of obstetrics, and that the use of the word ‘physician’ in 
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section 71-2404, Comp. St. 1929, was intended to include 
regularly licensed osteopathic physicians.” 


August 10, 1943 


C. A. Selby, M. D., Director 
State Department of Health 


Reference is made to your communication of August 3 wherein 
you ask the opinion of this office with reference to certain questions 
which have arisen in the construction of L. B. 40 and L. B. 41 adopt- 
ed by the fifty-sixth session of the Nebraska Legislature. 


L. B. 40 provides that no county judge may issue a marriage 
license until each applicant shall file with him a certificate from “a 
duly qualified physician, licensed to practice medicine and surgery 
in any state or United States territory, or any other person authorized 
by the laws of Nebraska to make such a certificate” stating that the 
applicant has been given an examination, including a standard serolo- 
gical test, for the discovery of syphilis. 


L. B. 41 provides for the taking of a sample of blood of all 
pregnant women for submission to an approved laboratory for a 
standard serological test for syphilis. This act provides that “every 
physician or other person authorized by law to practice obstetrics” 
who shall be attending any pregnant women shall take or cause to be 
taken a sample of blood for the purpose above mentioned. 


In your communication you state that the procedure under both 
of these acts requires a surgical or therapeutic puncture of a vein 
with a hypodermic needle for the purpose of extracting blood. You 
state that if this puncture is to be construed as a surgical operation. 
the question will arise whether persons other than physicians licensed 
to practice medicine and surgery are permitted to perform the acts 
necessary to a compliance with these two acts of the legislature. 


In our opinion, a proper construction of these statutes does not 
involve a determination of whether a hypodermic puncture for the 
purpose of obtaining a blood sample is or is not operative surgery. 


L. B. 40 provides that the certificate must be made by a physician 
licensed to practice medicine and surgery, or some other person 
authorized by law to make such a certificate. Nowhere in the act 
itself, or elsewhere in our law, do we find any authority for any other 
person to make the certificate. The statute does not make the right 
to issue the certificate dependent upon the scope of practice of any 
person, but rather makes it dependent upon some act of the legislature 
authorizing such other person to make the certificate. Accordingly, 
in answer to your question, it is our opinion that as the law stands 
at present no one may issue the certificate required by L. B. 40 except 
physicians licensed to practice medicine and surgery. 


L. B. 41 presents a different situation. It provides that “every 
physician, or other person authorized by law to practice obstetrics” 
who is attending pregnant women shall, in each case, take or cause 
to be taken a sample of blood and submit it to an approved laboratory. 
Both the holders of licenses to practice medicine and surgery and 
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holders of licenses to practice osteopathy are authorized by law to 
practice obstetrics. While there is some question about the extent 
to which osteopaths may practice obstetrics, that is, while there is 
some question as to just how broad the term obstetrics is within of the 
meaning of the opinion of the Supreme Court in State v. Wagner, 
139 Neb. 471, 297 N. W. 906, a reading of L, B. 41 fully indicates to 
us that osteopaths were in the mind of the legislature when it used 
the term “other person authorized by law to practice obstetrics.” 


Therefore, with reference to this act, we believe the question 
whether a hypodermic puncture is or is not operative surgery is not 
involved. In our opinion, the law specifically authorizes osteopaths 
to perform the necessary procedure to accomplish the requirements 
of the act. We know of no persons or class of persons, outside of 
physicians licensed to practice medicine and surgery and osteopaths 
who are authorized by law to practice obstetrics. 


DISEASES 


January 26, 1943 


C. A. Selby, M. D., Director, Department of Health 


In your communication of January 18 you present the following 
question: 


“As Director of the State Department of Health, could I 
have the authority under section 71-2302, Nebraska C. S. 1929, 
to include cancer as a reportable disease although it is not 
strictly speaking an infectious or contagious disease, but is 
more commonly classified as a malignancy? For reference, 
may I also call your attention to sections 16-239; 17-123; 17- 
208; 71-2301, Nebraska C. S. 1929, wherein such a malignancy 
is specifically designated.” 


Comp. St. 1929, Sec. 71-2303, provides in part as follows: 


“All boards of health and physicians in localities where there 
are no boards of health, or where such boards fail to act, 
shall report to the department of public welfare promptly 
upon the discovery thereof, the existence of any one of the 
following diseases, viz: Asiatic cholera, yellow fever, small- 
pox, scarlet fever, diphtheria, typhus and typhoid fever and 
such other contagious and infectious diseases as the state 
board of health may from time to time specify ... .” 


This section is a part of Article 23 of Chapter 71 of the Comp. 
St. for 1929, which relates entirely to the prevention of the spread 
of disease. The above quoted section refers to specific diseases and 
then to “such other contagious and infectious diseases as the state 
board of health may .. . specify.” Under the ordinary rule. this last 
quoted clause would be considered as referring to diseases which are 
similar to the specifically named diseases, with respect to their con- 
tagious and infectious qualities. As we understand it, it is universally 
agreed that cancer is not a communicable disease. If there were some 
reasonable grounds for an opinion or belief on the part of the medical 
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profession that isolation would prevent the spread of cancer, it might 

be argued that the legislature considered cancer as an infectious or 
contagious disease, but if our understanding of the nature of cancer 
is correct, it is our opinion that the language of the legislature may 

not be extended so far as to hold that your department may classify 

See as infectious and contagious and require reports under Sec. 
1- i 


September 22, 1943 


Department of Health 


In your recent letter you call our attention to Section 42-102, Com- 
piled Statutes of Nebraska, 1929, and Section 5 of L. B. 40, Session 
Laws of Nebraska, 1943, page 344, in which sections there seems to be 
a conflict concerning the marriage of persons afflicted with a venereal 
disease, and you ask our opinion concerning the matter. 


Section 42-102, Compiled Statutes of Nebraska, 1929, in part reads 
as follows: 


“No person who is afflicted with a venereal disease shall 
marry in the state.” 


Section 42-104, Compiled Statutes of Nebraska, 1929, in part reads 
as follows: 


“The county judge, before issuing the license, must require 
an affidavit from each applicant stating that said applicant 
is free from a venereal disease.” 


Section 1 of L. B. 40 provides among other things that a person 
may marry though infected with syphilis providing the disease is not 
in a stage which is or may be communicable to a marital partner. 
Section 3 of L. B. 40 sets out certain exceptions where persons infected 
with communicable syphilis may marry. It will be noted that in 
Section 10, L. B. 40, Section 42-104, Compiled Statutes of Nebraska 
for 1929 is repealed, but there is no place in L. B. 40 to show that 
Section 42-102, Compiled Statutes of Nebraska for 1929 was either 
amended or repealed; so that Section 42-102, Compiled Statutes of 
oe for 1929 is still in existence and therein appears the con- 

ict. 


A question arises as to whether or not the Legislature in passing 
L. B. 40, especially as to Sections 1 and 5 thereof, repealed by impli- 
cation Section 42-102 of the Compiled Statutes of Nebraska for 1929. 


In the case of Uttley against Sievers, 100 Nebraska 59, the Supreme 
Court of Nebraska said: 


“Repeal of a statute by implication is not favored, and only 
where two statutes relating to the same subject are so repug- 
nant to each other that both cannot be enforced will the last 
statute supersede the former and repeal it by implication.” 


From the above and other Nebraska cases it follows that for one 
statute to repeal by implication another statute, they must be so 
repugnant to each other that both cannot be enforced; and by repug- 
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nant, as used herein, we mean irreconcilably opposed or contradictory 
either in letter or in spirit. 


An examination of Sections 1 and 5 of L. B. 40 and Section 42-102, 
Compiled Statutes of Nebraska for 1929, leads us to the opinion that 
these two legislative enactments are repugnant to each other in so far 
as the exceptions set out in Section 1 and Sections 5 of L. B. 40; and 
that Sections 1 and 5 of L. B. 40 repealed by implication Section 42- 
102, Compiled Statutes of Nebraska for 1929, in so far as the excep- 
tions set out in Sections 1 and 5 of L. B. 40 are repugnant to the pro- 
visions of Section 42-102, Compiled Statutes of Nebraska for 1929. 


LICENSES 


January 18, 1943 
C. A. Selby, M. D., Director, Department of Health 
You say: 


“Dr. Harold A. Fenner has made application for reinstate- 
ment of his license to practice osteopathy. Said license was 
revoked on the 10th day of February 1942. This Department 
would like to know whether or not we can legally reinstate 
a license to practice any profession after it has once been 
revoked.” 


The provisions for revocation of licenses are to be found in 
Chapter 71, Article 6, Compiled Statutes of Nebraska for 1929 as 
amended by the provisions shown in the corresponding chapter of the 
1941 Supplement. 


We find no provision in the statute for the reinstatement of a 
license once revoked, although Section 71-601 provides that the license 
may be “revoked or suspended” seemingly leaving it to the determina- 
tion of the board whether the licensee shall be at liberty to apply for 
the reinstatement of the license or whether it is to be finally revoked. 
There is also a provision for judicial review so that due process is 
afforded to the licensee before his license is either suspended or re- 
voked. 


The legislature, in the exercise of the police power of the state, 
may provide for the licensing of any branch of the healing art as a 
necessary and proper regulatory measure. The power to take away 
as well as the power to bestow the license rests with the legislature 
and they have delegated it to an administrative board subject to judi- 
cial review. 


There being no provision for the reinstatement of the license of 
anyone where the license has been revoked, it would seem that the 
board was without power in that behalf. 


It would not follow, however, that a properly qualified person, 
even though his license had been revoked, might not make application 
for a new license and if he were able to meet all the required tests, in- 
cluding that of good moral character, as required by Section 71-202, 
Compiled Statutes of Nebraska for 1929, a new license could be issued 
to him. 
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Of course the facts and circumstances which resulted in the 
revocation of his original license would be material in determining 
whether or not Khe was of good moral character as that term is used in 
the section of the statute referred to. Also, the provisions of Section 
71-203 should be taken into account which is as follows: 


“The Department may refuse to grant a license to practice a 
profession, to any person, otherwise qualified, upon any of the 
grounds for which a license may be revoked under the provi- 
sions hereinafter contained.” 


However, this whole matter would be one for the sound legal 
discretion of the board. 


April 28, 1943 


C. A. Selby, M. D., Director, State Department of Health 


In your recent letter you state you have a dentist licensed to 
practice in Nebraska who desires to legally change his name and 
desires to have his certificate of licensure changed to conform to the 
change in name. You ask if there is anything in the existing licensure 
law to prevent conforming to this request, and further what require- 
ment said Department should exact from the licensee if such a pro- 
cedure is permissible. 


We have checked the licensing laws covering the practice of 
dentistry and we do not find anything in the law which would pro- 
hibit the Department from meeting this request. The statutes on 
dentistry apparently anticipate that such cases might arise, for in 
Section 71-1205, Compiled Statutes of Nebraska for 1929, which sec- 
tion of the statute sets out provisions for the registering of dentists 
to practice in certain counties in the state, is the following provision: 


“Any licensee registered as above, upon any change of his 
name shall file an affidavit showing this change with the 
county clerk or clerks where registered and the latter shall 
note such change upon the margin of his record where said 
registration is recorded and shall preserve said affidavit in 
his records and shall forthwith notify the Department of all 
things done by him in that regard.” 


There is a method set out in the statute whereby persons may 
change their name, which procedure is set out in Section 61-102, 
Compiled Statutes of Nebraska for 1929, and requires a petition to the 
district court and an order of the district court changing the name. 
It is our opinion that a certified copy of an order of any district court 
in Nebraska would be sufficient grounds to meet a request for a 
change in the name of the certificate of the licensee. 
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QUALIFICATIONS 
August 7, 1943 


C. A. Selby, M. D., Director, Department of Health 


You have asked us for advice with regard to the preparation of 
your Emergency Maternity Infant Care program so far as the same 
relates to qualifications of practitioners rendering obstetrical services 
or treating pediatric cases. 


As we understand the instructions communicated by the Child- 
ren’s Bureau of Department of Labor, the federal law does not permit 
standards which discriminate between persons licensed under state 
law to practice obstetrics, but if the state law itself permits discrimi- 
nation, such discrimination may be made. 


In a recent decision by our Supreme Court, State ex rel Johnson 
v. Wagner, 139 Neb. 471, the court held that an osteopathic physician 
properly licensed under the provisions of Chap. 71, Art. 17, Comp. St. 
1929 might practice obstetrics. While it was not held by the court 
that general obstetrics formed a part of the osteopathic system of 
healing, still, other statutes were cited in which the right of an osteo- 
path to practice obstetrics had apparently been recognized. It is 
always to be understood, however, that the express holding of the 
court was also that an osteopath could not perform any act of opera- 
tive surgery either in an obstetrical or any other case. 


L. B. 139 does not attempt to amend any portion of Chap. 71, 
Art. 17, Comp. St. 1929. It permits osteopaths to practice “if licensed 
and practicing under and in accordance with Art. 17, Chap. 71.” Since 
Chap. 71, Art. 17 was construed by the court in the Wagner case, to 
which we have referred, we think that it must be considered that the 
legislature intended that osteopaths should continue to practice in the 
light of and to the extent authorized by that decision. 


We see no reason to believe that the court would construe Chap. 
71, Art. 17 any differently, as it is referred to in L. B. 139, than they 
did before. It is, therefore, our opinion on this phase of the matter 
that so far as obstetrics are concerned, an osteopathic physician is still 
permitted under our law to practice obstetrics, so long as operative 
surgery is not resorted to. 


With regard to pediatrics, a more difficult question is presented. 
We assume that pediatrics includes a cross-section of the entire field 
of medicine or healing so far as it affects children. It certainly would 
include orthopedic surgery and that an osteopath could not perform 
unless he had qualified under subdivision (B) of Sec. 71-1401, as 
amended by L. B. 139. 


It is true that pediatrics is listed in Sec. 71-1704 as being one of 
the subjects to be pursued in an accredited school of osteopathy, but 
that, in and of itself under the reasoning of our Supreme Court in the 
Wagner case, would not be sufficient to permit an osteopath to per- 
form such services if he went beyond the ordinary practice used by 
osteopaths in the practice of their profession. However, it would not 
seem to us it would be unlawful for an osteopath to undertake such 
care and treatment of pediatric cases as his branch of the healing art 
is permitted to do, particularly, if the natural or legal guardians de- 
sired such care and treatment. 
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We would suggest that the standards that you set up should be 
conformed to the above statements as to the law, and we shall be glad 
to cooperate with you towards the preparation of a proper statement 
of standards. If you care to make a draft in accordance with our 
suggestions and submit the same to us, we would be pleased to go into 
the matter with you. 


NURSES 


July 10, 1944 


Honorable Wayne O. Reed, Superintendent of Public Instruction 


You inquire whether the Bureau of Education and Registration 
for Nurses may charge an annual renewal fee of $1.00 for the renewal 
of permits to nurses which were granted under the authority of Sec- 
tion 71-1523, Comp. St. Supp. 1941. 


Said section authorizes the modification of standards for the ad- 
mission of nurses from other states to practice in the State of Nebras- 
ka when the Bureau finds that the application of the principle of 
state standards works a hardship upon the profession of nursing. Your 
Bureau determined that during the war emergency the application 
of these standards did work a hardship upon the profession of nursing 
and numerous permits have been issued under certain modified rules. 
While said statute does not refer to a renewal, it is our opinion that 
you may properly charge the regular annual renewal fee of $1.00, 
which is authorized under Section 71-1516, Comp. St. Supp. 1941, for 
the renewal of regular licenses. 


LAW — CIVIL AND CRIMINAL 


COMMITMENTS 
August 17, 1944 


Mr. Ray E. Sabata, County Attorney, David City 


Commitment of insane persons—due process. 


“When a complaint is filed with the Clerk of the District Court 
as a member of the county Insane Commission either with 
one charged with being insane or a dipsomaniac may the 
commission have a hearing and commit such person without 
a warrant being first served upon him and he is not given 
an opportunity to be heard in his own defense?” 


Article I, Section III of the Constitution of the State of Nebraska 
provides that no person shall be deprived of life, liberty or property 
without due process of law. 
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The essential elements of due process are notice of the nature of 
complaint or information and an opportunity to defend against it. 
Both of these essential elements are provided for in the procedure 
set forth in Section 83-709 to 83-712 inclusive, Compiled Statutes of 
Nebraska, 1929. 


The actual presence of the person informed against at the hearing 
is not required in all cases. Section 83-710 provides 


“##*** If they shall be of the opinion from such preliminary 
inquiry as they make, and in making which they shall take 
the testimony of the informant if they deem necessary or 
desirable, and of other witnesses if offered, that such course 
would probably be injurious to such person or attended with 
no advantage, they may dispense with such presence*****”, 


A similar provision in the Alabama Statutes was considered in 
the case of Simon v. Craft 182 U. S. 427, 45 L. Ed. 1165 and the court 
there found that due process does not require the presence of the 
insane person at the hearing where due notice and an opportunity 
for hearing have been afforded. 


CRIMINAL PROSECUTIONS 


March 3, 1943 


Mr. Raymond B. Morrissey, County Attorney, Tecumseh 


You ask whether or not a justice of the peace may impose both a 
fine and a jail sentence in a criminal prosecution. 


While it is true that the cases of Ex Parte Stewart, 16 Neb. 193 
and State vs. Yates, 36 Neb. 287, hold that a justice of the peace 
cannot impose both a fine and sentence of imprisonment, it must be 
noted that since these cases were decided the applicable, constitutional 
and statutory sections have been amended. 


Prior to the year 1920 the Constitution of Nebraska, Article 5, 
Section XVIII read as follows: 


“Justices of the peace shall * * * have and exercise such 
jurisdiction as may be provided by law; but no justice of the 
peace shall have jurisdiction * * * ; nor in a criminal case 
where the punishment may exceed three months imprison- 
ment, and a fine of over one hundred dollars; * * *”, 


In the Constitution adopted in 1920 the words “or both” were added 
to this provision. 


The statutory change which was made in the year 1925 is re- 
ferred to in the case of State vs. Smith, 114 Neb. 661 in the following 
language: 


“Attention is called to the fact that up and until February 
13, 1925, magistrates, including the county judge, were clothed 
with jurisdiction in such cases to that of a sentence of im- 
prisonment for 90 days, or a fine of $100, as provided by 
section 9989, Comp. St. 1922. The Legislature of 1925 enacted 
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chapter 57, Laws 1925, which enlarged this jurisdiction, by 
repealing such section 9989 and substituting therefore the 
following: ‘Magistrates shall have jurisdiction concurrent 
with the district court and’ coextensive with their respective 
counties, in all criminal cases where the punishment cannot 
exceed three months imprisonment, and a fine of one hundred 
dollars, or both, except as otherwise provided by law.’ ” 


In the case of Brown vs. State, 115 Neb. 366, the Supreme Court 
affirmed a justice of the peace sentence which included both a fine 
and imprisonment, but there is no discussion in the case which indi- 
cates whether or not objection was raised on that ground. 


A justice of the peace is a magistrate and in our opinion has with- 
out any doubt the power to impose a sentence including both im- 
prisonment for not more than three months and a fine of not more 
than $100.00. 


December 7, 1943 


Mr. William H. Lamme, County Attorney, Fremont 


In your communication of December 4, you ask the opinion of this 
office as to whether the county attorney has the right and power to 
dismiss a prosecution for a misdemeanor, pending in a county court. 


The particular circumstances cited by you include that the com- 
plaint was filed during your absence from the county, was not filed 
through your office, and did not bear your signature or endorsement; 
that upon your return, after investigating the case, you reached the 
conclusion that no complaint should have been filed. 


It appears to have been the rule at common law, and, by the 
vast majority of cases to be the rule in most, if not all of the United 
States, that the matter of dismissing a criminal prosecution lies en- 
tirely within the discretion of the prosecuting officer, at least, at all 
stages before the trial is commenced, and that leave of court is not 
necessary to such a dismissal. 18 C. J. 1314, 26 C. J. S. 707; Lizotte v. 
Dloska, 200 Mass. 327, 86 N. E. 774; State v. Charles, 183 S. C. 188, 
190 S. E. 466; Williams v. Cave, 138 Kans. 586, 27 Pac. (2d).272; Comm. 
v. Wakelin, 230 Mass. 567, 120 N. E. 209; Comm. v. Dascalakis, 246 
Mass. 12, 140 N. E. 470; State v. Lauder, 11 N. D. 136, 90 N. W. 564; 
State v. Anderson, 119 Tex. 110, 26 S. W. (2d) 174, 69 A.L.R. 233. 


In Comm. v. Wakelin, supra, it is said: 


“The district attorney may at his own pleasure enter a nolle 
prosequi.” 


In Gray v. District Court, 42 Colo. 298, 94 Pac. 289, it is said: 


“The law does not vest in the district attorney power to 
dismiss cases subject to the approval of the court, but vests 
the absolute power of dismissal in that officer.” 


Many cases might be cited to demonstrate that at the common 
law the rule was the same, but their citation would only serve to 
unduly lengthen this opinion. The following incident, related in 2 
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Campbell’s Lives of the Chancellors 173, indicates that the rule was 
firmly established in England at an early day: 


Certain persons belonging to a sect had been committed for sedi- 
tious language. A friend of the prisoners appeared before Lord Chief 
Justice Holt and the following conversation was had: 


“Lacy: ‘I come to you, a prophet from the Lord God, who 
has sent me to thee, and would have thee grant a nolle pro- 
sequi for Mr. Atkins, His servant, whom thou hast cast into 
prison.’ 


“Chief Justice Holt: “Thou art a false prophet, and a lying 
knave. If the Lord God had sent thee, it would have been to 
the Attorney General, for He knows that it belongeth not to 
the Chief Justice to grant a nolle prosequi.” 


In 22 C. J. S. 707, it is said: 


“At common law, and under the general rule prevailing in 
the absence of statute, the matter of entering a nolle prosequi 
rests entirely within the discretion of the prosecuting officer, 
without leave of court, at all stages of a criminal prosecution 
before the jury are impaneled, or, as is sometimes stated, 
before trial, or before the jury is charged with the trial of the 
case.” 


Our Supreme Court has not squarely passed upon the identical 
question presented although it did say in Rickley v. State, 65 Neb. 
841, 91 N. W. 867 that what is now Section 26-902, Comp. St. 1929, 
“gives to the county attorney full control of the case.” 


In Lizotte v. Dloska, supra, the court said: 


“The district attorney had the absolute power to enter a nolle 
prosequi upon his official responsibility, without the approval 
or intervention of the court. He alone is answerable for the 
exercise of his discretion in this respect. It is presumed that 
he will act under such a heavy sense of obligation for enforce- 
ment of the law and sensitive consciousness of important pub- 
lic duty that no wrongful act will be committed.” 


The common-law rule appears not to have been changed by sta- 
tute in Nebraska, so far as relates to the authority of the County 
Attorney over prosecutions in justice and County Courts. In the 
District Courts, however, the rule has been modified somewhat by 
Section 29-1606, Comp. St. 1929, which provides that the Court may 
direct the county attorney to file an information and proceed with the 
trial of a case if, upon examination of the county attorney’s reasons 
for not filing an information, the Court is not satisfied therewith. 


It is, therefore, our opinion that the county attorney is by law 
given the complete charge of all criminal cases arising in his county; 
that as to all prosecutions in courts lower than the district court, the 
full responsibility for the conduct and disposition of such cases rests 
in him; that the law has placed in him confidence that he will act 
under such a heavy sense of duty that no wrongful act will be com- 
mitted by him; that in such courts the county attorney has the power, 
in his discretion, to dismiss any criminal case, whether commenced 
by him or by a private citizen, with or without the consent of the 
court in which the prosecution is pending, if in his judgment the 
facts require such action on his part. 
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FINES AND COSTS 
June 28, 1944 


Mr. John H. Wiltse, County Attorney, Falls City 


In your recent letter of June 24, you ask us a number of questions 
concerning the provisions of the above section and as your inquiry is 
quite lengthy the same will not be repeated in this opinion. 


The courts are not all agreed upon the answer to the questions you 
ask, but from a reading of the Nebraska cases of In re Dobson, 37 
Neb. 449, 55 N. W. 1071, In re Newton, 39 Neb. 757, 58 N. W. 436, 
Marasco v. Mundell, 127 Neb. 673, 256 N. W. 519, together with the 
discussion on this question found in 15 Am. Jur. 183, Par. 545, and the 
discussion of the question contained in an annotation found in 49 
orp commencing at page 392, we have reached the following con- 
clusions: 


1. That the monetary fine and costs are the penalty. 


2. That the imprisonment for failure to pay the fine and costs 
is no part of the punishment, but only a means of enforcing payment 
of the fine and costs, as is execution another means of collecting or 
enforcing payment of the same. 


3. That the statute does not contemplate that the convict shall 
himself control and direct the manner of enforcing the judgment 
against him by choosing to go to jail rather than pay the fine and 
costs and that if the convict has property or money the same should be 
levied upon to collect the fine and costs. 


4. That the statute does not give the convict the option of 
translating the judgment against him by choosing to serve in jail for a 
part of his fine and to pay the balance of the same in money. 


5. That there is nothing in the statute that provides that the fine 
and costs are considered paid or discharged by the convict serving 
in jail a period of time in lieu of paying the fine and costs. 


6. That if the convict serves a period of time in jail rather than 
pay the fine and costs he is not even then entitled to his release until 
he has satisfied the court that he has no funds with which to pay 
the fine and costs levied against him. 


We believe the above to be the Nebraska rule and the better con- 
sidered rule and the one followed in such states as Iowa, Missouri, 
California, Pennsylvania, and other states, as disclosed by the note 
above cited in A. L. R. 


The syllabus in the case of In re Dobson, supra, is as follows: 


“Where a person is convicted of a criminal offense it is the 
duty of the court in which the conviction was had to render 
judgment against the prisoner for the costs of prosecution, 
and the court may make it a part of the sentence that the 
party be imprisoned in jail until the costs are paid, or secured 
to be paid, or he is otherwise legally discharged. Criminal 
Code, secs. 500, 501.) 
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“A defendant in a criminal case confined in jail for the non- 
payment of the costs assessed against him, and who is un- 
able to pay the same, is not entitled to be discharged from 
further imprisonment for such costs, under sec. 528 of the 
Criminal Code, where it appears he has not been imprisoned 
at least one day for each three dollars of the costs.” 


The syllabus in the case of In re Newton, supra, is as follows: 


“A court or magistrate, upon entering judgment in a criminal 
prosecution against a prisoner, may order that he shall stand 
committed until the fine and costs are paid, or secured to 
be paid. 


“Imprisonment for the non-payment of fines and costs is no 
part of the punishment, but is merely one of the means of 
enforcing compliance with the order of the court. 


“Where the offender is unable to pay the amount adjudged 
against him he may obtain relief under section 528 of the 
Criminal Code.” 


We believe the rule well expressed and the reasons therefor given 
by Justice Burnett in his dissenting opinion in the Oregon case of 
Murphy v. State, 119 Or. 658, 250 P. 834, 49 A. L. R. 384, wherein in 
this dissenting opinion he says: 


“« * * * The term of imprisonment was for the whole fine. The 
statute does not contemplate that the convict shall himself 
control and direct the manner of the enforcement of the 
judgment against him by choosing to serve in jail for a part 
of his fine, and to pay the balance of it in money.’ 


“The court affirmed the judgment of the district court in 
remanding the plaintiff to the custody of the jailer. 


“The state of Iowa also has a statute somewhat like our 
own providing that a person convicted of a criminal offense 
and sentenced to pay a fine and committed until the sentence 
be performed shall labor on public roads, or other like em- 
ployment, at a certain rate. In State v. Jordan, 39 Iowa, 387, 
the court construed these several sections to the effect that. 
if the convict actually labored, he would be credited on his 
fine at the rate of $1.50 per day, but that mere imprisonment 
would not operate to reduce his fine. This case was later ex- 
plained in State v. Anwerda, 40 Iowa, 151, by Mr. Justice Cole, 
saying: ‘It was there held (State v. Jordan, supra) that a 
defendant, convicted for nuisance and sentenced to pay a fine, 
could only be ordered to be imprisoned so long as that the 
number of days multiplied by 3 1/3 should equal the amount 
of the fine, and that a sentence to confinement at hard labor 
would entitle the defendant to a credit of $1.50 per day for 
each day’s labor, upon the fine; that the $3.33144 per day 
limited the duration of imprisonment, but did not entitle the 
defendant to any credit upon the fine, but he is entitled to 
a credit on the fine of $1.50 per day for every day he may 
labor, where sentenced thereto.’ 


“In the case of The Tokai Naru, 4 Alaska, 311, the officers and 
crew of a Japanese vessel were arrested and on conviction 
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of violation of the fishing laws, were fined $500 each. They 
‘boarded it out,’ refusing to pay the fines, but the money judg- 
ment was nevertheless enforced by sale of their vessel. The 
statutes under which the decision was rendered are substan- 
tially like our own, after quoting which, the court said: ‘It 
is clear from the foregoing that the prisoner can only pay a 
fine, other than in money, by labor performed by him upon 
public work, under the direction of the Attorney General and 
the United States marshal. The law providing for imprison- 
ment where a fine is not paid is a means used to enforce pay- 
ment in money, in adoption to the rights of the government 
under a general execution to satisfy the fine.’ 


“The conclusion is inescapable that the imprisonment pre- 
scribed in case there is a default in payment of the fine is 
not in any sense of the word part of the punishment. The 
judgment of the court required the defendant to pay money. 
The law does not give him the option of translating that 
judgment into one sentencing him to imprisonment. Under 
these various statutes, there are three ways of coercing pay- 
ment of a judgment that the defendant be fined. One is by 
imprisonment, which may be likened to an execution against 
person. If the defendant fails to pay, the state may resort to 
that means of coersion. Of course, its power is limited to a 
certain length of imprisonment, determined by the amount of 
the fine. The statute does not say that it shall be payment 
of the fine. One other way is to compel the defendant to 
work on the county roads, or other public works, and, in that 
method, it is said in the statute: ‘In the default of the pay- 
ment of a fine such convict shall be made to labor at the rate 
of $2 per day until such fine is fully paid.’ 


“The third way is under the terms of s 1601, Oregon Laws, 
by execution against the defendant’s property as in civil 
cases. All that the defendant can logically maintain under 
these statutes is that after he has been imprisoned for 250 
days, in the instant case, the state can no longer pursue him 
under that particular means of coercion. It must then sus- 
pend its efforts to collect the judgment in that manner, but 
the judgment itself remains unimpaired and undiminished. 
His recalcitrancy avails him nothing. To hold otherwise is to 
undo what we have several times said: That the imprison- 
ment is not a part of the punishment. It is, indeed, not the 
performance of the judgment. It is based upon his refusal 
to perform the judgment. The judgment, as well as the 
statutes, contemplates the payment of the full sum of money. 
The statute is mandatory that the defendant must be sent 
to jail unless he pays the fine, but that certainly cannot stay 
the hand of the state in its effort otherwise to collect the 
fine. The three methods must be read together. They are 
concurrent. Neither one nullifies the other. Nothing short 
of actual payment of the fine as the court required by its 
judgment will discharge the defendant from liability to pay. 
A wealthy rogue might laugh defiance at the law by sulking 
in jail although sufficient money of his was in the registry 
of the court as bail for appearance for sentence. If by stay- 
ing in jail in idleness he reduces the fine, which is the punish- 
ment, he is being thereby punished. But we have several 
times said that such imprisonment is not punishment nor any 
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part thereof. Logically we must retract that statement of the 
law if we sustain the petitioner’s contention that he has demin- 
ished the fine by loafing in jail.” 


FIRE ARMS 
October 9, 1943 


Miss Zelma Derry, County Attorney, Ogallala 


We are in receipt of a recent request concerning the following 
situation: A county court, upon a plea of guilty to an offense covered 
by Section 37-610, Comp. St. Supp. 1941, ordered the forfeiture of the 
gun illegally used. 


The question is asked whether or not the county court should 
permit this gun to be taken outside the county or whether or not 
the county court has the power and authority to order the gun held 
in the county where the offense occurred. 


Section 37-610, Comp. St. Supp. 1941, reads in part as follows: 


“« * * * All guns, and lawful nets, while being used illegally 
shall be seized upon the arrest of the person so using them 
and upon conviction of such person of the violation of any 
provision of this Act, all and every gun, and otherwise law- 
ful net so used by such person as a part of element of such 
violation shall be forfeited to the state.” 


It is our opinion that when the gun is declared forfeited by the 
court after a plea of guilty to an offense charged under this section 
of the statute that said gun is forfeited to the state of Nebraska and 
that after the judgment of the court is entered the state has the ex- 
clusive jurisdiction of the property forfeited, and that the county 
court would have no authority to order the gun held in the county 
where the offense is committed, and that the possession of said for- 
feited gun is in the department which under the statutes is charged 
with the enforcement of the game laws, to-wit, the Game, Forestation 
and Parks Commission. 


It is further our opinion that the Game, Forestation and Parks 
Commission, as long as the statutes are silent as to the manner and 
form of disposing of forfeited guns and fire arms, might make reason- 
able rules and regulations for the disposal of the same. 


VENUE 
August 22, 1944 


Mr. Joseph Ach, County Attorney, Friend 


In your communication of August 18th you recite that an indivi- 
dual residing in Saline County mortgaged property to a resident of 


—215— 


Jefferson County; the mortgage was executed in Jefferson County but 
filed in Saline County where the mortgagor lived. Later the mort- 
gagor sold the mortgaged property in Jefferson County and the mort- 
gagee desires to file a complaint charging the mortgagor with selling 
mortgaged property in violation of section 69-109, Comp. St. 1929. 


You ask the opinion of this office as to the proper venue for 
such a prosecution. 


Section 29-1301, Comp. St. 1929 provides. that all criminal cases 
are to be tried in the county where the offense was committed, unless 
a change of venue is granted. 


We do not believe there is any possibility of doubt about the 
proposition that under the facts stated by you the prosecution must 
eae rag in Jefferson County. Forney v. State, 123 Neb. 179, 

. W. 441. 


If the defendants were to be charged not with selling mortgaged 
property but with disposing of mortgaged property, and the proof 
showed that the defendants had the property in Saline County, and 
in Saline County performed acts which would constitute a disposi- 
tion of the property, it would seem in view of the Forney case above 
mentioned, that a prosecution for disposing of mortgaged property 
might lie in Saline County. However, it is perfectly clear that a 
prosecution for selling the mortgaged property must be commenced in 
the county where the sale was actually made. 


LEGISLATURE 
POWERS 
March 15, 1943 


Honorable Tom C. Osborne, State Senator, Senate Chamber 


Referring to your request of March 11 for our opinion on the 
constitutionality of L. B. No. 136, we would say that in our judgment 
this bill does not conflict with Article II, Section 1, of the Constitu- 
tion, even though it involves the delegation of certain powers to an 
administrative department. The general rule is thus stated in 25 Am. 
Jur. 550, Title Highways, Section 256, which is as follows: 


“Questions have arisen as to the extent to which the power 
to control and regulate the use of streets may be delegated 
to and exercised by administrative or ministerial officers. 
While the legislative power to promulgate regulations cannot 
be delegated to ministerial officers, to be exercised in their 
uncontrolled discretion, it is generally considered that no 
unconstitutional delegation of legislative power to regulate 
the use of streets or other public ways is involved in leaving 
it to the discretion of administrative officers to accomplish 
in detail what is authorized or required by the law in general 
terms, so long as such discretion is limited to a discretion 
in its essence ministerial and not legislative, although it may 
be such as might be exercised by the legislative body. The 


—216— 


disposition in more recent times is to uphold provisions per- 
mitting administrative officers to determine conditions under 
which a law may or may not apply, or to alter regulations 
to meet peculiar local conditions, as against the objection that 
a delegation of legislative power is thereby made. The exer- 
cise of functions of an administrative character, in this con- 
nection, may be delegated by a legislative body to a com- 
mittee of its members.” 


The leading case on this matter would seem to be the case of 
Sproles v. Binford, 286 U. S. 374. Particular reference is also made to 
the case of Ashland Transfer Co. v. State Tax Commission, 246 Ky. 
144, 87 A. L. R. 534. That case had to do, among other things, with 
a state statute which empowered the State Highway Commission 
to regulate the weight and speed of trucks upon the highway. It was 
contended that this constituted an improper delegation of legislative 
power and the court says: 


“The same question was made in the case of Union Bridge 
Company v. United States, 204 U. S. 365, 27 S. Ct. 367, 373, 
51 L. ed. 523, in which the universal rule is recognized that 
neither Congress nor a state Legislature may delegate legis- 
lative powers to an administrative or executive officer. But 
at the same time it was most emphatically asserted that it is 
competent for a legislative body in framing a statute to dele- 
gate to such executive or administrative officers regulatory 
powers by which they are authorized and empowered to 
find facts and determine conditions to which the law may or 
may not apply. In that (last cited) case Judge Harlan, speak- 
ing for the court, stated the rule as taken from Locke’s Ap- 
peal, 72 Pa. 491, 13 Am. Rep. 716, thus: ‘“To assert that a 
law is less than a law because it is made to depend on a future 
event or act is to rob the legislature of the power to act wisely 
for the public welfare whenever a law is passed relating to a 
state of affairs not yet developed, or to things future and im- 
possible to fully know.” The proper distinction, the court said, 
was this: “The legislature cannot delegate it power to make 
a law; but it can make a law to delegate a power to deter- 
mine some fact or state of things upon which the law makes, 
or intends to make, its own action depend. To deny this would 
be to stop the wheels of government. There are many things 
upon which wise and useful legislation must depend which 
cannot be known to the lawmaking power, and must, there- 
fore, be a subject of inquiry and determination outside of the 
halls of legislation.” ’ 


“The same principle was approved in the case of Mutual Film 
Corporation. v. Industrial Commission, 236 U. S. 230, 35 S. 
Ct. 387, 392, 59 L. ed. 552, Ann. Cas. 1916 C, 296, in which 
Justice McKenna, writing for the court, said: ‘While adminis- 
tration and legislation are quite distinct powers, the line which 
separates exactly their exercise is not easy to define in words. 
It is best recognized in illutrations. Undoubtedly the legis- 
lature must declare the policy of the law and fix the legal 
principles which are to control in given cases; but an ad- 
ministrative body may be invested with the power to ascertain 
the facts and conditions to which the policy and principles 
apply. If this could not be done there would be infinite con- 
fusion in the laws, and in an effort to detail and to particular- 
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ize, they would miss sufficiency both in provision and exe- 
cution.’ An additional and very recent case (decided Decem- 
ber 5, 1932) in which the questions herein discussed were in- 
volved in respect to a highway statute of Texas is J. H. 
Stephenson et al. v. T. Binford et al., 287 U. S. 251, 53 S. Ct. 
181, 77 L. ed. 288, 87 A. L. R......... . That opinion substantiates 
the principles we have so far discussed, and upholds provi- 
sions of the Texas statute analogous and similar to those 
contained in our statutes. 


“In the recent case of Alton & Southern R. Co. v. Vandalia 
R. Co., 268 Ill. 68, 108 N. E. 800, 804, in discussing the same 
authority given to the Public Utilities Commission of that 
state, and to which the same objection was made, the court 
said: ‘While the Legislature cannot delegate its power to 
make a law, it can make a law to delegate a power to deter- 
mine some fact or state of things upon which the law makes, 
or intends to make, its own action depend. Fish v. McGann, 
205 Ill. 179, 68 N. E. 761. To hold that whatever the Legisla- 
ture may do it shall do in every detail, or else the thing shall 
go undone, would be to practically destroy government. 
... While the Legislature cannot divest itself of its proper 
function or delegate its legislative authority it may still desig- 
nate others to do those things which it can appropriately, yet 
cannot understandingly or advantageously, do itself.’ 


“In the case of Cincinnati, Wilmington & Zanesville R. Co. 
v. Clinton County Com’rs. 1 Ohio St. by Geo. W. McCook, 
page 77, Judge Ranney, speaking for the court on this subject, 
said: ‘The true distinction, therefore, is, between the delega- 
tion of power to make the law, which necessarily involves 
a discretion as to what it shall be, and conferring an authori- 
ty or discretion as to its execution, to be exercised under and 
in pursuance of the law. The first cannot be done; to the 
latter no valid objection can be made.’ Many cases of similar 
import from foreign jurisdiction could be cited, but their tenor 
and effect are in complete accord with those to which we have 
referred and from which we have taken the inserted ex- 
cerpts. 


“Two comparatively recent domestic cases adopted and ap- 
proved the same principal and which are, Craig v. O’Rear. 199 
Ky. 553, 251 S. W. 828, 831, and Bloxton v. State Highway 
Commission, 225 Ky. 324, 8S. W. (2d) 392. Others are referred 
to in those opinions. We take this excerpt from the first one: 
‘It must not be overlooked that Legislatures are not con- 
tinuous bodies. As a rule, they are in session for only a few 
days each year, or every two years, as is the case in Ken- 
tucky. Of necessity such bodies cannot undertake to deter- 
mine all facts incident to the administration of the laws which 
they enact. Therefore when we say that the Legislature may 
not delegate it powers, we mean that it may not delegate the 
exercise of its discretion as to what the law shall be, but not 
— it ey not confer discretion in the administration of the 
aw itself.’ 


“The court in that case had under consideration the validity 
of a statute establishing normal schools in Murray and More- 
head, Ky. The statute, among other provisions, enacted in 
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general terms that the schools should be maintained and 
operated by ‘the State Board of Education’ without giving 
any standards by which its action in the matter could be 
measured. But the statute was upheld under the principles 
contained in the excerpt from that opinion. The Bloxton 
opinion is to the same effect, and we will not incumber this 
one with excerpts therefrom. Other cases could be cited, 
both domestic and foreign, in complete accord with the in- 
serted excerpts, but we deem it unnecessary to do so, since 
there is no dissent. It is true that in some opinions of courts 
of last resort (some of which are cited by counsel for ap- 
pellants) the particular provisions overstepped the powers 
of strict administration and encroached upon the domain of 
legislation, and when done, it was met with disapproval by the 
courts. However, the disposition in more recent times has 
been to regard such provisions less critically and to classify 
them as regulatory ones wherever possible instead of legis- 
lative in character. That situation has been brought about 
by radical changes in conditions, and which in turn were 
produced by rapidly accumulating inventions, both luxuriant 
and useful, whereby the conduct of human affairs has become 
almost revolutionized. So much so that it would be practically 
impossible for the Legislature in performing its task of ad- 
justment to do more than to construct a framework for the 
statute and delegate to its administrators the power under 
regulatory provisions to complete the structure by dealing 
with the multitude of details. No better illustration of that 
situation could be given than the one that this case presents. 
The Legislature could not tell in advance nor could it know 
when the roads of the state would become in such condition 
that they could not carry the maximum loads, nor be sub- 
jected to the maximum speed without destroying them, or 
possibly without great danger to the traveling public. Hence 
the act left such matters to the sound discretion of the high- 
way commission and the various county judges for determina- 
tion, and then enacted that, when such determination was 
made, those agencies in the exercise of their delegated regu- 
latory power might so proclaim.” 


We are not unmindful of the holding in the case of In Re McLain, 
190 Cal. 376, 212 Pac. 620, but reference is made to the account of this 
case contained in an annotation to the Ashland Transfer Company 
case in 87 A. L. R., at page 554, wherein the following is stated: 


“In Re McLain (1923) 190 Cal. 376, 212 Pac. 620, a provision of 
the motor vehicle act, that a maximum rate of speed over 
any bridge, culvert, causeway, or viaduct, as well as over any 
state highway or portion thereof, might be established by the 
state highway commission at less than the rate established 
by law, was held invalid as an unconstitutional delegation of 
legislative power. The court stated that, for the proper en- 
forcement of its laws the legislature might delegate a power 
to an officer, board, or commission, to determine some fact 
or state of things upon which the law makes or intends to 
make its own action depend; but that in such cases the 
distinction between the legislative and administrative func- 
tions must be recognized and enforced.” 


It is to be noted that L. B. No. 136 requires the finding of certain 
specific facts before the power to decrease the speed limit fixed by 
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the statute may be exercised by the State Highway Commission. It 
would therefore seem to be in accord not only with the Ashland 
Transfer Company case, but also with the McLain case. 


March 31, 1943 


Honorable Roy W. Johnson, Lieutenant Governor 


You say: 


“The question has been raised as to whether this bill was 
legally passed, as it only received twenty-four votes. 


“The question is: Is this bill a part of the Budget Bill? 


“T am told that the Constitution says that any part of the 
Budget Bill not set up in the Governor’s Message according 
to the Constitution would take twenty-six votes to pass. 


“When this bill passed it was our opinion that it was not a 
part of the Appropriations Bill, and allowed it to pass with 
twenty-four votes. 


“The question we want answered, according to the Constitu- 
tion, is whether this bill should have twenty-two or twenty- 
six votes, and whether it is a part of the Appropriations Bill.” 


The applicable portion of Article IV, section 7 to which you refer 
is as follows: 


“* * * No appropriations shall be made in excess of the 
recommendation contained in such budget unless by three- 
fifths vote of each House of the Legislature, and such excess 
approved by a three-fifths vote shall not be subject to veto 
by the Governor.” 


This bill does not fix the salaries of the superintendent of each 
of the three hospitals for the insane, but provides that the same shall 
be fixed by the Board of Control, in not to exceed the sum of $3,000.00 
per annum. 


It does not contain any appropriation. If the salary of a consti- 
tutional officer fixed by the constitution were involved no specific ap- 
propriation would be required. Weston v. Herdman 64 Neb. 24. How- 
ever, it has we believe, been customary to include the amount paid 
as salary to the superintendent of these institutions in the general 
appropriations bill and this, we believe to be the appropriate proce- 
dure and to be a legal requirement. 


When the general appropriations bill comes before the Legislature 
it will undoubtedly contain specific appropriation from which such 
salaries as may be fixed will be paid. 


Under these circumstances we believe that L. B. 21 was properly 
passed even though it received only twenty-four votes. 
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April 8, 1943 
Honorable Earl H. Neubauer, Senate Chamber 


In view of the Governor’s veto of L. B. No. 130, you have asked 
us for an opinion as to whether or not said bill is in fact violative 
of the Constitution. In his veto message (Legislative Journal, page 
973) the Governor says: 


“In my judgment this bill is unconstitutional. Upon final 
passage it received but twenty-six votes while Section 27 of 
Article 4 of the State Constitution provides that ‘No exe- 
cutive state office * * * shall be created except by a two- 
thirds majority of all members elected.’ This means that any 
bill creating a new executive state office requires twenty- 
nine votes upon final passage and is intended to guard against 
the creation of new and unnecessary departments. The mem- 
bers of the board provided in L. B. 130 must be executive 
state officers as they certainly are neither legislative nor 
judicial, and they do have the responsibility of appointing a 
secretary, spending money and carrying on other executive 
functions. 


“Tt is my belief that L. B. 130 is unconstitutional for another 
reason in that in Section 1 it attempts to provide that the 
‘State Engineer and the Director of Conservation and Survey 
Division, University of Nebraska, shall be ex officio members 
of the board’. Section 1 of Article 4 of the State Constitution 
provides that ‘The heads of all executive departments estab- 
lished by law other than those to be elected as provided 
herein shall be appointed by the Goyernor with the consent 
of a majority of all the members elected to the Legislature, 
but officers so appointed may be removed by the Governor.’ 
This clause provides for a complete separation of the legisla- 
tive and executive departments of the state government. 
The Legislature can create new executive state offices, but 
they can be filled in one manner only, and that is by appoint- 
ment by the Governor. In Section 1 of L. B. 130 the Legis- 
lature has attempted to name three members of this proposed 
board as ex officio members and in my judgment this provi- 
sion does not meet with the requirements of the constitution.” 


The Constitution of the State of Nebraska has at all times since 
its adoption in 1875 and up to the present time contained Article II, 
Section 1, which is as follows: 


“The powers of the government of this state are divided into 
three distinct departments, the legislative, executive and 
judicial, and no person or collection of persons being one of 
these departments, shall exercise any power properly belong- 
ing to either of the others except as hereinafter expressly di- 
rected or permitted.” 


In Swanson v. State, 132 Neb. 82, 90, it was said: 


“Prior to the adoption of the constitutional amendments of 
1920, the executive department was strictly defined and the 
officers composing it strictly limited to those enumerated in 
section 1, art. V of the Constitution of 1875. Section 26, art. 
V, provided: ‘No other executive state office shall be con- 
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tinued or created, and the duties now devolving upon officers 
not provided for by this Constitution shall be performed by 
the officers herein created.’ ” 


In Pacific Express Co. v. Cornell, 59 Neb. 364, 375, the court says: 


“The constitution makers sealed the doorway to any more 
executive state offices, and must have done so, knowing and 
contemplating the future growth and development of the 
state and the consequent birth and existence of further duties; 
and their manner of disposition of them was that the con- 
stitutional officers should attend to them.” 


This holding was expressly approved in Nebraska Telephone Co. 
v. Cornell, 59 Neb. 737. 


The law creating the State Board of Transportation was stricken 
down as unconstitutional in State v. B. & M. R. R. Co., 60 Neb. 741, 
but on other consideration, to-wit, that it did not conform to the pro- 
visions of the Constitution with regard to title and had not been passed 
as the Constitution required. 


The Legislature, however, continued to follow the policy outlined 
in Pacific Express Co. v. Cornell, supra. It is said in Iams v. Meller, 
93 Neb. 438, 443, after referring to the case of Pacific Express Co. v. 
Cornell, supra: 


“Following this decision, and that in Nebraska Telephone Co. 
v. Cornell, 59 Neb. 737, to the same effect, it bacame the prac- 
tice in this state to create executive boards, the members of 
which were composed of existing state officials; and, in order 
to relieve these officers from the onerous additional duties 
imposed upon them, the several acts provided for the employ- 
ment of deputies or secretaries to aid in or carry on the ad- 
ministrative details necessitated in the work of the board. 
These acts have uniformly been upheld. State v. Eskew, 64 
Neb. (00; Merrill v. State, 65 Neb. 509; McMahon v. State, 
70 Neb. 722, 726. The validity of other acts making existing 
state officers commissioners of certain bureaus, or members of 
certain executive boards, as, for example, the Bureau of 
Printing, the State Board of Equalization, the State Fire Com- 
missioner, the State Board of Pharmacy, the State Inspector 
of Oils, the State Board of Health, the State Board of Irriga- 
tion, and other executive departments, has never been ques- 
tioned. The legislature itself has continuously for a long 
period of time construed the provisions of section 26 as pro- 
hibiting the creation of state executive boards composed of 
members other than the executive state officers named in the 
constitution. When it sought to establish a railroad commis- 
sion with broad executive and administrative powers and 
duties extending throughout the state. it was thought neces- 
sary to amend the constitution in order to allow this to be 
done without imposing the additional burden of these duties 
upon the existing state officers.” 


In the Constitutional Convention of 1920, however, Article IV of 
the Constitution was liberally amended, which amendments were, of 
course, later ratified by the people and the constitutional policy with 
regard to executive officers was materially changed. As was said in 
Swanson v. State, 132 Neb. 82, 91, after reviewing the former policy 
as expressed in the Constitution before the amendments of 1920: 
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“However, the public policy established in these constitutional 
provisions was, in 1920, substantially and radically modified. 
The attempt to constitutionally define the executive depart- 
ment of the state, and definitely enumerate those who con- 
stituted it, was abandoned. Section 1, art. IV of the new 
Constitution, provided: ‘The executive officers of the state 
shall be (here follows enumeration) * * * and the heads of 
such other executive departments as may be established by 
law.’ (Bold face ours.)” 


While, however, setting at large the creation of new state executive 
departments by the Legislature freed from prohibition in the old 
draft of the Constitution, the people by the adoption of the Constitution 
as amended in 1920 added certain other and quite definite restrictions 
or limitations which must be observed in the creation of new state 
executive officers or departments. One of the restrictions is contained 
in Ariticle IV, Section 27, and is as follows: 


“No executive state office other than herein provided shall 
be created except by a two-thirds majority of all members 
ees to the senate and house of representatives respec- 
tivley.” 


Since an executive department must necessarily be managed by 
an officer or officers, that is, by an individual officer or by a group of 
officers designated as a board, it would follow that if in fact the de- 
partment sought to be created by L. B. No. 130 is a part of the exe- 
cutive branch of the state government, its creation would be subject 
to constitutional provision above set forth and the Governor is cor- 
rect in stating in his veto message that it would require a vote of two- 
thirds of the elective members of the Unicameral Legislature to create 
such a board. 


An early opinion of the Nebraska Supreme Cout given to the 
Legislature under the then practice has been constantly referred to 
and followed by the Supreme Court of this state in its definition of 
executive state officers. We find it recently cited in the case of 
Swanson v. State, supra. 


The question presented to the court was whether or not under 
the then existing provision of the State Constitution a state railway 
commission might be created, the first interrogatory being “would 
railway comissioners be state executive officers, or would the office 
of railway commisioners of the state be a state executive office if 
created by the legislature?” (Page 681). We refer to the case of In 
re Railroad Commissioners, 15 Neb. 679. 


After quoting the provisions of the Constitution as it then existed, 
relating to the division of governmental powers into legislative, exe- 
cutive and judicial, the court says, page 682: 


“The powers of the state government being thus, by the funda- 
mental law, divided into these three distinct departments, it is 
clearly incompetent for the legislature to create a commission 
and invest it with any official power, without assigning the 
duties thereof to one or the other of them. * * * Webster, in 
defining this word, says: ‘In government, executive is dis- 
tinguished from legislative and judicial; legislative being ap- 
plied to the organ or organs of government which make the 
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laws; judicial, to that which interprets and applies the laws; 
and executive, to that which carries them into effect.’ Even 
were it not inhibited by other clauses of the constitution, we 
do not think that it is desired or contemplated to invest such 
railway commission with the power to make laws, or even 
to interpret or apply them, but that such duties would be to 
aid in carrying the laws into effect. 


“Hence their duties would be executive, and if state officers, 
if paid out of the state treasury, and their field of duty co- 
extensive with the territorial limits of the state, they would 
be state executive officers.” 


Reference may also be made to the definition of executive depart- 
ment as found in 3 Words and Phrases (First Series) 2568: 


“The ‘executive department’ of a free government is that de- 
partment which executes the laws made in the legislative de- 
partment. It is the second department of the government, 
and is free and independent of the other departments, and con- 
fined to its own functions. In re Davies, 61 N. E. 118, 121, 168 
N. Y. 89, 36 L. R. A. 855.” 


To the effect that the term “executive officer” also covers “execu- 
tive department,” which is apparently self-evident, reference may be 
made to the case of People v. Salsbury, (Mich.) 96 N. W. 936, 939, 
loc. cit. 3 Words and Phrases (First Series) 2568: 


“An executive officer is one in whom resides the power to 
execute the laws. The term ‘executive officer’ is held to be a 
comprehensive one, not limited to the officer in whom the 
Constitution vests the executive power, but including the 
executive department.” 


We have no doubt, therefore, that the board in question would 
constitute an executive department of the state government and a law 
creating it would have to conform to the provisions of Article IV, Sec- 
tion 27, of the State Constitution with respect to the number of votes 
received by it on passage in the Legislature. 


As to the second point raised by the Governor, this requires further 
reference to the provision of the Constitution, as amended in1920. 


Article IV, Section 1, provides as follows: 


“The executive officers of the state shall be the Governor, 
Lieutenant Governor, Secretary of the State, Auditor of Pub- 
lic Accounts, Treasurer, Attorney General, Superintendent of 
Public Instruction and the heads of such other executive de- 
partments as may be established by law. The legislature may 
provide for the placing of the above named officers as heads 
over such departments of government as it may by law create. 
The Governor, Lieutenant Governor, Attorney General, Secre- 
tary of State, Auditor of Public Accounts, and Treasurer shall 
be chosen at the general election held in November, 1922, and 
in each even numbered year thereafter, and their term of office 
shall be two years and until their successors shall be elected 
and qualified. The Superintendent of Public Instruction shall 
be elected in November, 1922, and every four years thereafter, 
and his term of office shall be four years and until his suc- 
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cessor shall be elected and qualified. The records, books, and 
paper of all executive officers shall be kept at the seat of 
government, and such officers, excepting the Lieutenant 
Governor, shall reside there during their respective terms 
of office. Officers in the executive department of the state 
shall perform such duties as may be provided by law. The 
heads of all executive departments established by law, other 
than those to be elected as provided herein, shall be appointed 
by the Governor, with the consent of a majority of all the 
members elected to the Legislature, but officers so appointed 
may be removed by the Governor. Subject to the provisions 
of this Constitution, the heads of the various executive or 
civil departments shall have power to appoint and remove 
all subordinate employess in their respective departments.” 
(Bold face ours) 


Article IV, Section 10, provides as follows: 


“The Governor shall nominate and by and with the advice 
and consent of the Senate, (expressed by a majority of all 
Senators elected, voting by yeas and nays), appoint all offi- 
cers whose offices are established by this Constitution, or 
which may be created by law and whose appointment, or 
election is not otherwise by law or herein provided for, and 
no such officer shall be appointed or elected by the Legisla- 
ture.” 


Article IV, Section 27, has been above quoted. 


Without extending an already too long opinion beyond bounds, 
we may say that it seems to us clear that the framers of the Constitu- 
tion and the people of the state who adopted it as it was amended 
in 1920 had in mind that thereafter (1) no executive state officer should 
be elected or appointed by the Legislature; (2) that such new executive 
state officers or departments as might be created should either (a) be 
elected by the people, or (b) be appointed by the Governor, the chief 
executive officer of the state. 


Examining Section 1 of L. B. No. 130, it will be discerned that the 
proposed board is to consist of three ex officio members, to-wit, the 
Governor, the State Engineer and the Director of Conservation and 
Survey Division, University of Nebraska. The other four members are 
to be appointed by the Governor. 


Of the ex officio members, the State Engineer, whoever he may 
be, is, it is true, an appointee of the Governor, but the Director of 
Conservation and Survey Division, University of Nebraska, would not 
be an appointee of the Governor, but would be an employee of the 
University of Nebraska, appointed by the Board of Regents of that 
institution. See Article VII, Section 10, Constitution. The proposed 
board would, therefore, not be constituted in accordance with the pro- 
visions of the Constitution of the State of Nebraska, particularly of 
Article IV, Section 10, since one of the members thereof would derive 
his appointment not from the people through an election nor by ap- 
pointment by the Governor, but through appointment by a separate 
and distinct branch of the executive government not under the direct 
supervision of the Governor, as is undoubtedly contemplated by the 
sections of Article IV of the Constitution which we have above quoted. 
Aside from non-compliance with the provisions of the Constitution, 
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which we have above quoted, the designation of the ex officio members 
by the Legislature amounts to an attempt to by-pass the evident in- 
tent of these provisions and to substitute the will of the Legislature 
for the will of the people, as expressed in the Constitution. While we 
find no cases decided since 1920 which would bear on this point, we do 
find decisions based on the provisions of the Constitution before its 
amendment, which, as we believe, tend to support the conclusion at 
which we have arrived. In the case of Iams v. Mellor, supra, it was 
attempted to set up a stallion registration board for the State of 
Nebraska to consist of the following named officers: The Secretary 
of the Nebraska State Board of Agriculture, the Professor of Animal 
Husbandry of the State of Nebraska, and the Deputy State Veteri- 
narian. It was argued in this case that the members of the proposed 
board were in effect state executive officers and that additional duties 
might be cast on them as such under the interpretation of the con- 
stitutional limitations at that time prevailing. The court, however, 
struck down the board, as set up by the proposed law, for it attempt- 
ed to create a new executive department contrary to the then provi- 
sions of the Constitution. The syllabus is as follows: 


“The act of April 10, 1911, which attempts to create a stallion 
registration board and to vest the same with the state wide 
executive powers and juridiction, is in conflict with sections 
1 and 26, art. V of the constitution, which specify the particu- 
lar officers who shall constitute the executive department of 
the state, and provide that ‘no other executive state office 
be continued or created, and the duties now devolving upon 
officers not provided for by this constitution shall be perform- 
ed by. the officers herein created.’ State v. Porter, 69 Neb. 
203.” 


In like manner in the case of State of Nebraska v. Porter, 69 Neb. 
203, it had been attempted to set up a state brand and mark committee 
which was to consist of three persons to be appointed by the Governor, 
who, together with the Secretary of State, would constitute the com- 
mittee. The second paragraph of the syllabus is as follows: 


“It was not the intention of the legislature by section 2 of 
chapter 50, aforesaid, to create a new office to be filled by the 
secretary of state; but the provision in said section, authorizing 
the governor to appoint three persons to act as members of a 
brand and mark committee, was an abortive attempt to add 
to the number of executive state offices created by the con- 
stitution.” 


The conclusion that we draw from the provisions of the Constitu- 
tion and the above authorities is that the Legislature must proceed un- 
der the limitations provided in the Constitution and in creating new 
state officers or departments must not transcend or exceed these limi- 
tations. It is, therefore, our opinion that in attempting to name ex 
officio members of the board, provided for in L. B. No. 130, these 
limitations have been exceeded and consequently the Governor is also 
correct in his second point. 


It is understood, of course, that we are not attempting to ex- 
press any opinion as to the merits or demerits of this bill except as 
from the standpoint of the constitutional questions submitted. 
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April 12, 1943 


Department of Health, State House 


In your recent letter of April 8, you state: 


“It is our desire to inquire if a properly constituted Committee, 
representing the Legislature of Nebraska, may require the 
Department of Health to reveal specific nature of calls upon 
individuals in this State by Public Health Nurses in the em- 
ploy of the Department of Health, such information revealing 
the individual called upon, the address or the nature of the 
illness or suspected illness found, such calls to have been made 
either at the instance of duly constituted authority within the 
Department or at the request of a licensed physician living 
and practicing in Nebraska, such information relating to the 
following to wit: 


“(1) Investigation of those suffering from or suspected of 
having a venereal disease. 


“(2) Pre-natal and post-natal calls upon childbearing women 
who are patients of private practicing physicians in Nebraska. 


“(3) Calls upon individuals having or suspected of having 
any communicable disease. 


“It is also requested if information must be given to any afore- 
said Legislative Committee regarding the details of: 


“(1) The findings of Laboratory tests such as the tests for 
syphilis, gonorrhea or any other test for any communicable 

disease, involving the names and addresses of such individuals 

so tested, providing such inquiry is not made to protect the 

—— of the community nor to prevent the spread of such 
iseases. 


“(2) The divulging of names, addresses or diagnosis of any of 

of the communicable diseases reported to this Department 

when such information it not required by said Committee to 

oe the people of Nebraska or to prevent the spread of 
isease. 


“The contention of the Director of the Department of Health 
has been that such confidences cannot be violated except for 
the protection of the masses and is in the specific category of 
privileged communication. 


“Your very prompt reply is urged because of a formal request 
made of this Department by the Appropriations Committee.” 


Article IV, Section 23 of the Constitution of the State of Nebraska, 
among other things, provides: 


““ * * * and the Governor or either house of the Legislature 
may at any time require information, in writing, under oath, 
from the officers of the executive department, and all officers 
managers of state institutions, upon any subject relating to the 
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condition, management and expenses of their respective offi- 
ces.” 


Section 50-105, Compiled Statutes of Nebraska for 1929, provides 
that the Legislature has power and authority to punish as a contempt 
by a fine or imprisonment, or either of them, any person for “refusing 
to attend, or to be sworn, or to be examined as a witness before either 
house or a committee, when duly summoned.” 


The power of the Legislature to investigate to obtain information 
upon any subject upon which it has power to legislate is of long 
standing and quite broad. 


“The legislature has the power to investigate any subject res- 
pecting which it may desire information in aid of the proper 
discharge of its function to make or unmake written laws, 
or perform any other act delegated to it by the fundamental 
law, * * * The legislature has the power to create commit- 
tees and authorize them to gather information and make re- 
commendations on all subjects concerning which it has the 
right to enact laws, and committees may be authorized to 
gather and preserve information for future use.” 59 C. J. 96. 


The New York court in the case of People v. Keeler, 99 N. Y. 463, 
2 N. E. 615, states the rule in the following language: 


“The power of obtaining information for the purpose of fram- 
ing laws to meet supposed or apprehended evils is one which 
has, from time immemorial, been deemed necessary, and has 
been exercised by legislative bodies.” 


Further the New York court says: 


“Throughout this Union the practice of legislative bodies, and 
in this state the statutes existing at the time the present con- 
sitution was adopted * * * afford strong arguments in favor 
of the recognition of the right of either house to compel the 
attendance of witnesses for legislative purposes as one which 
has been generally conceded to be an appropriate adjunct to 
the power of legislation, and one which, * * * the state legis- 
lature has constitutional authority to regulate and enforce by 
statute.” 


The South Carolina court in Ex parte Parker, 74 S. C. 466, 55 S. 
E. 122, expresses the rule as follows: 


“The power of the General Assembly to obtain information 
on any subject upon which it has power to legislate, with a 
view to its enlightenment and guidance, is so obviously essen- 
tial to the performance of legislative functions that it has 
always been exercised without question.” 


The Wisconsin court in the case of State v. Frear, 138 Wis. 173, 
119 N. W. 894, concurs in this rule as follows: 


“The Legislature has broad discretionary power to investigate 
subjects respecting which it may desire information to aid 
in the discharge of its legislative function, or to perform any 
other act delegated to it by the fundamental law through 


19 


committees, and to incur reasonable necessary expenses pay- 
able out of the public funds.” ’ 


In the opinion in the case of State v. Moorhead, 100 Neb. 298, 159 
N. W. 412, at page 302, is found the following language by the Supreme 
Court of Nebraska: 


“The power to investigate, including the summoning and ex- 
amining of witnesses, it not a peculiar function of the judi- 
ciary, but is often properly exercised by both the legislative 
and executive departments of government. In re Fenton, 109 
N. Y. Supp. 321.” 


To the same effect are opinions of the courts of California, Illinois, 
Massachusetts, Oklahoma and Pennsylvania. 


Although legislative bodies have this broad power, it appears to be 
the rule that such investigations must be confined to legislative pur- 
poses or acquiring information on which to predicate legislation or to 
acquire information necessary in order for the legislative body to 
carry on its functions. 


This rule is so expressed in 59 C. J. 98 as follows: 


“While the powers allowed to a legislative committee are 
necessarily exceedingly broad and include a search into the 
subject matter of the investigation far beyond the scope of a 
judicial trial, not being confined to evidence such as would be 
required upon a trial at law, its powers are not unlimited and 
its inquiry must be confined to facts relevant to the inquiry, 
and the.answer of a witness cannot be compelled either by 
the legislature or one of its committees on an inquiry or in- 
vestigation, except for legislative purposes or in acquiring 
information upon which to predicate remedial legislation.” 


In the case of Greenfield v. Russell, 292 Ill. 392, 127 N. E. 102, the 
Illinois court held: 


“An investigation by the legislature that can in no way be 
serviceable to it in future legislation and that must necessarily 
endanger the constitutional rights of private individuals ought 
never to be made.” 


However, it is the rule that an ulterior motive or purpose of the 
Legislature in the investigation cannot be imputed or presumed. The 
South Carolina court in the case of Robertson v. Peeples, 120 S. C. 176, 
115 S. E. 300, held that the Legislature had the power to investigate 
any subject upon which it had power to legislate, which power it 
might exercise by committee and where there was a legitimate use 
that the Legislature could make of the information sought, but that an 
ulterior purpose in the investigation could not be imputed nor could 
an improper use of the information when secured be presumed. 


The question of privileges or privileged communications is con- 
trolled by our state statutes. Section 20-1201, Compiled Statutes of 
Nebraska for 1929, states as follows: 


“Every human being of sufficient capacity to understand the 
obligation of an oath, is a competent witness in all cases, civil 
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and criminal, except as otherwise herein declared. The follow- 
ing persons shall be incompetent to testify: * * * Fourth. 
An attorney concerning any communication made to him by 
his client in that relation or his advice thereon, without the 
client’s consent in open court or in writing produced in court; 
Fifth. A clergyman or priest, concerning any confession made 
to him in his professional character in the course of disci- 
pline enjoined by the church to which he belongs, without the 
consent of the person making the confession.” 


Section 20-1206, Compiled Statutes of Nebraska for 1929, is as 
follows: 


“No practicing attorney, counselor, physician, surgeon, minis- 
ter of the gospel or priest of any denomination, shall be allow- 
ed in giving testimony to disclose any confidential communica- 
tion, properly intrusted to him in his professional capacity, 
and necessary and proper to enable him to discharge the 
functions of his office according to the usual course of prac- 
tice or discipline.” 


The Supreme Court of Nebraska in the case of Sovereign Camp 
of W. O. W. v. Gandon, 64 Neb. 39, 89 N. W. 448, at syllabus 2, ex- 
presses the rule as follows: 


“A physician may testify that he was called to attend a patient, 
and to the number and dates of his professional visits, as 
these facts are not privileged under section 333 of the Code 
of Civil Procedure.” 


At page 46 the court says: 


“The rule in this state, as well as in other states having a like 
statute, is that the above sections protect a party against any 
disclosure by a physician made to him in the course of his 
professional employment, and necessary and proper to enable 
him to discharge his duty to his patient. Not only are such 
communications privileged, but whatever knowledge the 
physician may gain from observing his condition and symp- 
toms is likewise privileged. There can be no doubt as to the 
rights of the patient in this respect, and the courts, in a proper 
case, are vigilant to see that these rights are fully protected. 
But the fact that a physician was called to attend a patient is 
not a privileged communication. The supreme court of 
Michigan, in construing a similar statute, said: ‘The fact that 
a doctor is the family physician of the insured, and the fact 
that he attended the insured professionally, and the dates 
and numbers of his visits, are each and all facts which are not 
within the prohibition of the statute, and to which the physi- 
cian may be permitted to testify.’ Briesenmeister v. Knights 
of Pythias, 81 Mich., 525.” 


It is our opinion (1) that the Legislature has the power to investi- 
gate any subject respecting which it may desire information in aid of 
the proper discharge of its functions, or necessary in order for it to 
perform any act delegated to it by the fundamental law, and that 
in making such investigation it has the power to compel the attend- 
ance of witnesses and examine said witnesses for legislative purposes. 
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(2) That its power to so investigate is not unlimited and that its in- 
quiries must be for legislative purposes or in acquiring information 
upon which to predicate legislation, or necessary for it to carry out its 
duties. That no ulterior purpose in the investigation can be imputed 
to the Legislature, nor can an improper use of the information when 
acquired be presumed. (3) That the Legislature has no greater power 
than the courts of the state to force witnesses to testify when they 
come within one of the privileges set out in our statutes, or when the 
material to which they are asked to testify is confidential or privileged 
communications under our state statutes. 


However, it is our opinion that any privilege set out by the statute 
is an exception to the general rule and should be strictly construed, 
and that the person being asked to testify must show that he comes 
within the provision of the statute concerning privileges and privileged 
communications. It is further our opinion that the officers and em- 
ployees of the Department of Health of the State of Nebraska do not 
come within the provisions of our statute concerning privileges and 
privileged communications which prohibits attorneys, counsellors, 
physicians, surgeons, ministers and priests from disclosing any confi- 
dential communication properly entrusted to him in his professional 
capacity and necessary and proper to enable him to discharge the 
functions of his office according to the usual course of practice or 
discipline. The officers and employees of the Department of Health 
are employees of the State of Nebraska and responsible to the State of 
Nebraska and in their investigations do not receive confidential com- 
munications in their professional capacity and what information they 
may receive is not necessary and proper to enable them to discharge 
the functions of their profession according to the usual course of 
practice or discipline, which, we believe, under the statute, means to 
enable them to properly advise or treat their patients or clients. 


June 29, 1943 
C. A. Selby, M. D., Director, State Department of Health 


Reference is made to your communication of June 23 in which you 
mention L. B. 40, passed by the Fifty-sixth Session of the Legislature, 
without an emergency clause, and in which you ask the opinion of this 
office as to the exact date on which this act becomes effective. 


The Fifty-sixth Session of the Legislature adjourned sine die on 
May 28, 1943. 


Constitution, Art. III, Sec. 27, provides as follows: 


“No act shall take effect until three calendar months after 
the adjournment of the session at which it passed, unless in 
case of emergency (to be expressed in the preamble or body 
of the act) the Legislature shall, by a vote of two-thirds of all 
the members elected to each house otherwise direct... .” 


The Supreme Court has held that in computing the time when an 
act of the legislature, containing no emergency clause, takes effect, 
the first day should be excluded and the last included, McGinn v. 
State, 46 Neb. 427, 65 N. W. 46; Jonston v. New Omaha Thomson- 
Houston Electric Light Co., 86 Neb. 165, 125 N. W. 153; State v. Dewey, 
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73 Neb. 396, 102 N. W. 1015. And in applying this rule the court has 
also held that the term “calendar month” denotes a period terminating 
with the day of the succeeding month numerically corresponding to 
the day of its beginning, less one. McGinn v. State, supra. 


In the several cases laying down this rule and applying it in con- 
struing Art. III, Sec. 27, of the Constitution, the Supreme Court has 
squarely held that Sec. 20-2222, Comp. St. 1929, is applicable, and was 
intended to establish a uniform law, applicable to the construction of 
statutes and the Constitution, as well as to matters of practice. Mc 
Ginn v. State, supra. 


The above-mentioned Sec. 20-2222 in its entirety is as follows: 


“The time within which an act is to be done as herein provid- 
ed, shall be computed by excluding the first day and including 
the last; if the last day be Sunday, it shall be excluded.” 


Under the rule laid down in the cases cited, the three calendar 
months period mentioned in the Constitution expires at midnight, 
Saturday, August 28, 1943. An act of the legislature, carrying no 
emergency clause, will therefore become effective at the first moment 
of Sunday, August 29. See Wilson & Co. v. Otoe County, 140 Neb. 
518, 300 N. W. 415, where an act with an emergency clause, approved 
Saturday, April 1, 1939, was held to become effective the following 
day, Sunday. And see also McGinn v. State, supra, where an act 
carrying no emergency clause was held to become effective on Sun- 
day, July 9, 1893. 


December 8, 1943 


Honorable Sidney J. Cullingham, State Senator 


You inquire as to the methods by which the Nebraska State 
Legislature may be called into session by the members thereof. 


Section 6, Article III, Constitution of Nebraska, provides that: 


“ * * * The sessions of the Legislature shall be biennial 
except as otherwise provided by this constitution or as may 
be otherwise provided by law.” 


Section 10, Aritcle III, Constitution of Nebraska, provides for the 
meeting of the Legislature, in regular session at 12:00 o’clock (noon) 
on the first Tuesday in January in the year next ensuing the election 
of members thereof. 


Section 8, Article IV, Constitution of Nebraska, authorizes the 
Governor, on extraordinary occasions, to convene the Legislature by 
proclamation. 


Under the authority of Section 6, Article III, Constitution of Neb- 
raska, the 1937 Session provided two methods whereby the members 
of the Legislature may cause the convening of the Legislature other 
than at a regular session. 
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Section 50-117, Compiled Statutes of Nebraska Supplement for 
1941, provides that whenever twenty-nine or more members of the 
legislature certify to the Secretary of State over their signatures, on or 
before December 1 of an odd-numbered year, that they deem it to be 
in the public interest that the Legislature meet at 12:00 o’clock (noon) 
on the first Tuesday in January of the year succeeding, the Secretary 
of State shall so certify to the Governor, the Governor shall, on or 
before the second Tuesday in December, convene the Legislature by 
proclamation to meet accordingly. 


Section 50-118, Compiled Statutes of Nebraska Supplement for 
1941, provides that whenever ten or more members of the Legislature 
shall lodge with the Secretary of State a positive statement in writing 
over their signatures respectively, setting forth the purpose or pur- 
poses for which said Legislature is convened, requesting that the Legis- 
lature meet in special session, and deliver the same personally or 
transmit by registered mail, return card requested, to the Secretary of 
State, the Secretary of State shall forthwith certify to each of the other 
members of the Legislature the fact that ten or more members have 
lodged such statements with him. If within ten days thereafter an 
additional number of members of the Legislature, sufficient to make 
twenty-nine or more, shall lodge statements in a like manner with the 
Secretary of State, the Secretary of State shall forthwith certify such 
fact to the Governor. The Governor is then required, by proclamation, 
stating therein the purpose or purposes for which they are called, 
to convene the Legislature to meet in special session within five days 
after receipt of said certificate from the Secretary of State. 


When the Legislature is called to session by either of the above 
methods, they are authorized to enter upon no business except that for 
which they were called together. 


Section 50-119, Compiled Statutes of Nebraska Supplement for 
1941, provides that any Secretary of State or any Governor who shall 
refuse or neglect punctually to perfom the duties enjoined upon them, 
or either of them, by the above-mentioned statutory provisions, shall 
ie coe guilty of an act of malfeasance, which works a forfeiture 
of office. 


While it is now too late to convene the Legislature under the pro- 
visions of Section 50-117, Compiled Statutes of Nebraska Supplement 
for 1941, it is possible for the members thereof to cause a special 
session to be called at any time by following the procedure set forth 
in Section 50-118, Compiled Statutes of Nebraska Supplement for 1941. 


December 6, 1944 
Mr. Hugo F. Srb, Clerk of the Legislature 


In your recent letter, you make the following inquiry: 


“T would like to have an opinion regarding the legality of 
loaning or selling the voting machine in the East Chamber. 
The Legislature has an offer to purchase or a request for 
a loan of the machine above mentioned. 
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“Will you kindly give me your opinion as to whether or not 
either of these propositions can be accepted without approval 
of the Legislature.” 


We find no place in the statutes where authority is given to any 
officer, employee, office, department or agent of the State of Nebraska 
to dispose of property belonging to the Legislature of the State of 
Nebraska. 


Section 72-707, Comp. St. Supp. 1941, makes some provision for the 
care and control of furniture and equipment located in the Capitol 
Building, but specifically exempts furniture and equipment of the 
Legislature and the Supreme Court. 


Therefore, it is our opinion that neither of the propositions men- 
tioned in your recent letter can be accepted without an act of the 
Legislature of Nebraska. 


Further in answer to your inquiry, we might suggest that if the 
Legislature passes an act putting into effect either of these propositions 
that the administration of the duties might be granted to some exist- 
ing office or department of state government. 


LEGISLATIVE ACTS 
January 15, 1943 


Hon. Joseph C. Reavis, Senate Chamber 


You have asked whether or not a law suspending the operation 
of an existing statute until the present war is over or for a definite 
period would be valid and constitutional. 


It is our opinion that the Legislature has the power to pass such 
a law, that it would be constitutional and that the suspended statute 
would become effective automatically at the expiration of the period 
fixed in the suspending act. 


The Constitution of Nebraska makes no reference to the suspen- 
sion of laws. The only section of the Constitution which might be 
thought to apply is that part of Section 14, Article III, reading as 
follows: 


“* * * And no law shall be amended unless the new act 
contains the section or sections as amended and the section or 
sections so amended shall be repealed. * * * ” 


Our courts have held in the case of Hinman v. Temple, 133 Neb. 
268, also in Livestock National Bank v. Jackson, 137 Neb. 161, that 
if an act is complete and independent in itself it may amend or modi- 
fy the provisions of existing statutes without controverting this pro- 
vision of the Constitution. It is true that the laws in question in those 
cases were not acts for the suspension of other statutes, but it would 
seem that the principle is the same. The Supreme Court of Ohio so con- 
strued a similar constitutional provision in the case of Kinsinger v. 
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Board of Education, 101 Ohio St. 298, 127 N. E. 874, and so did the 
Supreme Court of Kansas in Cunningham v. Smith, et al., 143 Kans. 
267, 53 Pac. (2d) 870. 


In Volume 2 of Cooley’s Constitutional Limitations, 8th Edition, 
page 809, it is stated: 


“The Legislature may suspend the operation of the general 
laws of the state; but when it does so the suspension must be 
general and cannot be made for individual cases or for par- 
ticular localities.” 


In the year 1863, the Legislature of the State of Texas passed a 
law which read as follows: 


“From and after the passage of this act, all laws and parts 
of laws providing for the estraying of stock, and prescribing 
the course of proceedings in the same, and of selling stock 
heretofore estrayed, shall be, in all things, suspended for and 
during the existence of the present war, and until six months 
after peace shall be concluded, with the exception hereinafter 
mentioned.” 


In the case of State v. Spillers, et al., 30 Tex. Rep. 517, five men 
were indicted for violating the estray laws during the period of sus- 
pension. Motion to quash the indictments were sustained in the 
District Court and, upon an appeal taken by the state, the Supreme 
Court affirmed, stating that the estray laws were suspended at the time 
of the alleged commission of the offense, as charged in the indictment, 
and that, therefore, no offense had been committed. 


October 4, 1943 


Honorable Wardner G. Scott, State Engineer 


In your recent letter you call our attention to L. B. No. 286, which 
was approved with the emergency clause on May 27, 1943, and L. B. 
No. 248, which was approved June 1, 1943, without an emergency 
clause and which became effective August 29, 1943. Both of these 
legislative bills attempt to amend and repeal Section 70-704, Comp. 
St. Supp. 1941. L. B. No. 248, which was approved after L. B. No. 
286, makes no mention of L. B. No. 286, and does not purport to either 
amend or repeal Section 70-704, Comp. St. Supp. 1941, as amended 
by L. B. No. 286, but refers only to the original Section 70-704, Comp. 
St. Supp. 1941. 


You ask whether this section, as amended in L. B. No. 286, or as 
amended in L. B. No. 248, is now in force and effect. 


The correct rule seems to be that where there is a direct and 
irreconcilable conflict between two acts of the Legislature that the 
latest in point of time will be upheld and prevail, which in the present 
instance would be L. B. No. 248, which was approved June 1, 1943. 
Omaha Real Estate and Truck Co. v. Reiter, 47 Neb. 592, 66 N. W. 658; 
State v. Howe, 28 Neb. 618, 44 N. W. 874; State v. Moore, 48 Neb. 870, 
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67 N. W. 876; Drew v. Mumford, 114 Neb. 100, 206 N. W. 159; Chilen 
v. Commercial Casualty Ins. Co., 135 Neb. 619, 283 N. W. 366. 


However, it is also the rule that where two acts amend the same 
section of the statute and the acts are not repugnant to each other 
and are not directly irreconcilable that both acts are in force and 
effect. 


Therefore, it is our opinion that both L. B. No. 286 and L. B. No. 
248, so far as they deal with Section 70-704, Comp. St. Supp. 1941, are 
in force and effect, except so far as L. B. No. 248, the last one approved 
by the Legislature, is repugnant to L. B. No. 286. To the extent that 
L. B. No. 248 is repugnant to, or diectly irreconcilable with L. B. No. 
286, L. B. No. 248 repeals by implication L. B. No. 286. 


LOBBYIST 
October 18, 1943 
Dr. Roger V. Shumate, Director of Research, Legislative Council 


Reference is made to your communication of October 2, 1943, in 
which you state that the Legislative Council’s sub-committee on Public 
Power has adopted a resolution “that the Attorney General be asked 
for an opinion as to whether or not lobbyists for public power districts 
and public power and irrigation districts are required to register as 
lobbyists, and to file itemized expense accounts.” In accordance with 
this resolution you, in your letter, request that an opinion on the 
ge covered by the resolution be prepared and submitted to your 
office. 


Lobbying is the subject of Sections 50-301 to 50-304, Comp. St. 
1929, the act embraced in these four sections having appeared in our 
statutes, without change or amendment, since it was enacted in 1907 
(Laws of Nebraska, 1907, page 292). 


Comp. St., 1929, Sec. 50-302 provides in part as follows: 


“Every person retained or employed for compensation or coun- 
sel or agent by any person, firm, corporation or association 
to promote or oppose directly or indirectly the passage of 
bills or resolutions by either house or to promote or oppose 
executive approval of such bills or resolutions, shall, in each 
and every year, before any service is entered upon in pro- 
moting or opposing such legislation, file in the office of the 
Secretary of State a writing subscribed by such counsel or 
agent stating the name or names of the person or persons, firm 
or firms, corporation or corporations, association or associa- 
tions, by whom or on whose behalf he is retained or employed, 
together with a brief description of the legislation in reference 
to which such service is to be rendered.” 


The same section provides that “it shall be the duty of the Secre- 
tary of State to provide a docket to be known as the docket of legis- 
lative appearances, with appropriate blanks and indices, and to forth- 
with enter therein the names of the counsel or agents so retained or 
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employed and of the persons, firms, corporations, or associations re- 
taining or employing them, together with a brief description of the 
legislation in reference to which the service is to be rendered, which 
docket shall be open to public inspection.” 


Comp. St., 1929, Sec. 50-304, provides in part as follows: 


“It shall be the duty of every person, firm, corporation or 
association within two months after the adjournment of the 
legislature to file in the office of the Secretary of State an 
itemized statement verified by the oath of such person, or in 
case of a firm or a member thereof, or in case of a domestic 
corporation or association of an officer thereof, or in case of 
a foreign corporation or association of an officer or agent 
thereof, showing in detail all expenses paid, incurred or 
promised directly or indirectly in connection with the legis- 
lation pending at the last previous session, with the names 
of the payees and the amount paid to each, including all dis- 
bursements paid, incurred or promised to counsel or agents, 
and also specifying the nature of said legislation and the in- 
terest of the person, firm, corporation or association therein. 
The provisions, however, of this article requiring docket en- 
tries shall not apply to duly accredited counsel or agents, of 
counties, cities, towns, villages, public boards and public 
institutions.” 


It will be noted that the only exception in favor of public boards 
and public institutions is that in the case of agents and representatives 
of such entities the Secretary of State is not required to make the 
docket entries in the docket of legislative appearances, as he is required 
to do where the interested employers are persons, firms, corporations 
or associations. 


It therefore follows that every person retained or employed for 
compensation as counsel or agent by any public power district or public 
power and irrigation district to promote or oppose directly or indirec- 
tly the passage of bills or resolutions by the legislature, or oppose exe- 
cutive approval of such bills or resolutions is required to file in the 
office of the Secretary of State a writing, subscribed by such counsel or 
agent, stating the name of the district by whom or on whose behalf 
he is retained or employed, together with a brief description of the 
legislation in reference to which such service is to be rendered. 


You also ask whether such persons are required to file itemized 
expense accounts. As more fully explained in our other opinion, also 
directed to you, of even date herewith, this act does not require any 
lobbyist, counsel or agent to file any itemized or other expense account. 
This duty rests upon the person, firm, corporation or association em- 
ploying a legislative agent. If a public power district, or public 
power and irrigation district employs such an agent, such district is, 
in our opinion, a corporation within the meaning of the act which 
must file the itemized statement required by Sec. 50-304, Comp. St. 
1929. 
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October 18, 1943 


Dr. Roger V. Shumate, Dierector of Research, Legislative Council 


Reference is made to your communication of October 2, 1943, 
wherein you state that the Legislative Council’s sub-committee on 
public power has adopted a resolution: 


“That the Attorney General be asked for an opinion as to 
whether or not the reports filed with the Secretary of State for 
the 1943 legislative session by Frank N. Wolf, and E. B. Mc 
Ardle, comply with the statutory provisions relating to 
lobbyists’ expense accounts when considered in connection 
with the testimony of Mr. Wolf and Mr. McArdle as to their 
expenditures given to the sub-committee at the hearings in 
Omaha.” 


You also call our attention to these facts, as stated in your letter: 


“According to the records of the Secretary of State, Mr. Wolf 
and Mr. McArdle were both registered as lobbyists for the 
Nebraska Power Company, and both filed reports. They did 
not, however, itemize their expense accounts or report any 
amount expended. They simply reported ‘no expenses other 
than living expenses.’ ” 


And you request our opinion in accordance with the wishes of the 
above-mentioned subcommittee. 


The law dealing with what is commonly called lobbying is pub- 
lished as sections 50-301 to 50-304, Comp. St., 1929, and in its present 
form is in the exact form in which it was originally adopted in 1907 
(Laws of Nebraska, 1907, page 292), except for the fact that what was 
originally section 2 of the act has been subdivided in compiling the 
statutes and now appears as sections 50-302, 50-303 and 50-304, Comp. 
St. 1929. The title to the act is as follows: 


“An act to prohibit corrupt lobbying and corrupt practices 
concerning or in opposition or support of the enactment of 
laws or the allowance of claims against the state, to provide 
penalties for the violation of any of the provisions of this 
act, and to declare an emergency.” 


The purpose and effect of this act is, we believe, generally mis- 
understood. An examination of the act discloses that it is not intended 
by the act that there shall be any such thing or practice as is ordinarily 
called lobbying. The first section of the act (Sec. 50-301, Comp. St. 
1929) absolutely prohibits lobbying as the term is ordinarily under- 
stood, under any and all circumstances. -That section is as follows: 


“Tt shall be unlawful for any agent, attorney or employee of 
any person, corporation, or association, interested in any mea- 
sure pending before the legislature, or for any person em- 
ployed for a pecuniary consideration to act as legislative 
counsel, agent or lobbyist for any person, corporation or as- 
sociation of whatever character, to attempt personally or 
directly, or by any means to influence any member of the 
legislature to support or oppose, or to vote for or against any 
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measure, or claim against the State of Nebraska pending 
therein, otherwise than by appearing before regular commit- 
tees thereof, when in session, or by public addresses, news- 
paper publications, or by written or printed statements, argu- 
ments, or briefs, delivered or transmitted to each member 
of the legislature.” 


Section 2 of the act (Secs. 50-302 to 50-304, Comp. St. 1929) re- 
cognizes the right of “any person, firm, corporation or association” 
to retain or employ a counsel or agent to promote or oppose the pass- 
age of bills or resolutions by the legislature and to promote or oppose 
executive approval of such bills or resolutions, but this section neces- 
sarily contemplates only those lawful activities authorized in the 
latter part of Section 1. This Section 2 requires such counsel or agent 
to file “a writing” with the Secretary of State, before entering upon 
his duties, stating the name of the person, firm, corporation or associa- 
tion by whom or on whose behalf he is retained or employed, and 
giving a brief description of the legislation in reference to which his 
services are to be rendered. 


This same section prohibits any “person, firm, corporation or asso- 
ciation” from retaining or employing any such agent upon a contin- 
gent basis, and finally imposes a duty upon any such person, firm, 
corporation or association, so employing any agent or counsel to re- 
present him or it, of filing, within two months after the adjournment 
of the legislature, in the office of the Secretary of State, an itemized 
statement, showing in detail all expenses paid, incurred, or promised, 
directly or indirectly, in connection with legislation pending at the 
last previous session, with the names of the payees, and the amount 
paid to each, including all disbursements paid, incurred or promised 
to their counsel or agents, and specifying the nature of “said legisla- 
tion” and the interest of the person, firm, corporation or association 
therein. This statement is required to be verified by the oath of the 
principal, if a person, by that of a member if the principal is a firm, 
by that of an officer if the principal is a domestic corporation or as- 
sociation, and by that of an officer or agent if the principal is a foreign 
corporation or association. 


It will be noted that the duty of filing an itemized statement of 
expense under this act is imposed upon the employer and not upon the 
agent, counsel or so-called “lobbyist.” Consequently, the law did 
not require Mr. Wolf or Mr. McArdle as agents of the Nebraska Power 
Company at the last session of the legislature to file any reports, 
statements or accounts of their expenses. Such duty rested upon the 
Nebraska Power Company alone. Accordingly their acts in filing 
reports with the Secretary of State, whether itemized or not, were 
vain acts. Strictly speaking the reports filed by Mr. McArdle and Mr. 


Wolf do not “comply with the statutory provisions” because they 
should not have been filed at all. 


In stating that the duty to file statements of expense rested in this 
instance upon the Nebraska Power Company, we are assuming that 
the activities of the above-named gentlemen were such as require 
the employer to file the statutory statement. Since the latter question 
is not presented by you, we express no official opinion thereon. 
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LIQUOR 


LIQUOR LICENSES 


January 26, 1943 


Mr. Theo. M. Osterman, Chairman 
Nebraska Liquor Control Commission 


In reply to your recent question “Does the Nebraska Liquor 
Control Act permit the purchase of alcohol by Nebraska non-beverage 
licensees from other than Nebraska wholesale distributor licensees?”, 
we are of the opinion that our federal and state laws require that the 
Nebraska Liquor Control Commission regulate the importation into 
possession of and sale within the state of ethyl alcohol. 


In the first place, Section 2, Article XXI, of the Constitution of the 
United States provides as follows: 


“The transportation or importation into any state, territory 
or possession of the United States for delivery or use therein 
of intoxicating liquors, in violation of the laws thereof, is 
hereby prohibited.” 


That provision limits, as far as intoxicating liquors are concerned, 
the general law that states may not regulate interstate commerce. Our 
Nebraska Legislature has defined “non-beverage user” as meaning 
“every manufacturer of any of the products set forth and described in 
subsection (a) of Section 50 (53-350) . . . when the same contains al- 
cohol” and in Section 53-350, Compiled Statutes Supplement, 1941, 
“non-beverage users” are exempted from the payment of a state tax 
but there is nothing in that exemption that would indicate that the 
legislature intended to lift all regulation from alcohol designed by the 
importer for non-beverage use. The classification for taxation pur- 
poses is the use to which the liquor is put, but for regulation purposes, 
it is the nature and kind of liquor which determines whether or not 
its owner is to be regulated and for the latter, the intended use to 
which the liquor is to be put is immaterial. 


In the grant of powers and enumeration of duties Section 53-316, 
Compiled Statutes Supplement, 1941, provides as follows: 


“The commission shall have the following powers, functions 
and duties: (1) To receive applications for, and to issue and 
revoke licenses to manufacturers, distributors, non-beverage 
users, retailers, railroads, including owners and lessees of 
sleeping, dining and cafe cars, and boats, in accordance with 
the provisions of this Act. (2) To fix by regulation the stand- 
ards of manufacture of alcoholic liquors not inconsistent with 
federal laws in order to insure the use of proper ingredients 
and methods in the manufacture and distribution thereof; and 
to establish rules, not inconsistent with federal laws, for the 
proper labeling of containers or barrels, casks or other bulk 
containers or bottles of alcoholic liquor manufactured or sold 
in this state. It is intended by this grant of the power to 
adopt rules and regulations, that the commission shall be 
clothed with broad discretionary powers to govern the traffic 
in alcoholic liquors, and to enforce strictly all the provisions 
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of this Act in the interest of sanitation, purity of products, 
truthful representations and honest dealings in such manner 
as generally will promote the public health and welfare.” 


And in the case of Marsh & Marsh, Inc. v. Carmichael, 136 N. 797, 287 
N. W. 616, our Supreme Court held that a license or permit under the 
liquor law was a very restricted right and is not one of the privileges 
or immunities of citizens which the states are forbidden to abridge, 
nor can such restrictive statutes be said to deprive persons of liberty or 
property without due process of law, nor if not entirely arbitrary in 
their discrimination between persons, do they deprive anyone of equal 
protection of the laws. 


Also Section 53-304, Compiled Statutes Supplement, 1941, provides: 


“The power to regulate all phases of the control of the manu- 
facture, distribution, sale and traffic in alcoholic liquors, 
except as specifically delegated in this Act, is hereby vested 
exclusively in the commission.” 


We must, therefore, conclude that the Liquor Commission may re- 
fuse to issue a permit to a non-beverage licensee to purchase alcohol 
outside of Nebraska for use within the state, without such refusal 
being arbitrary, capricious or unreasonable. 


MINOR 
January 29, 1944 


Mr. J. A. McEachen, Chairman 
Nebraska Liquor Control Commission 


We have your letter of January 28 in which you ask us to give 
our interpretation of the term “minor” as it relates to the Liquor Con- 
trol Act. 


We find in Section 53-338, Comp. St. Supp. 1941, the following 
provisions: 


“(a) No person, who holds a license to sell alcoholic liquors 
as a retailer, manufacturer or distributor, shall permit the 
sale, gift or procuring of any such liquors to or for any minor, 
any person who is mentally incompetent, or any person who 
is physically or mentally incapacitated by the consumption of 
such liquors. (b) No minor shall represent that he is of 
age for the purpose of asking for, purchasing or receiving any 
alcoholic liquors from any licensee mentioned in subsection 
(a) of this section, except in cases authorized by law. Any 
person, violating any provision of subsections (a) or (b) of 
this section, shall be deemed guilty of a misdemeanor, and, 
upon conviction thereof, shall be punished by a fine of not 
more than fifty dollars, or by imprisonment in the county 
jail or detention home not to exceed ten days, or both such 
fine and imprisonment, in the discretion of the court.” 
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““‘Minor’ is a term derived from the civil law, which describes a 
person under a certain age as less than so many years.” 31 C. J. 986. 


Minority constitutes a disability which attaches in many phases 
of our law. 


A minor is disqualified to vote under our state constitution. Sec- 
tion 1, Article VI, of our Constitution provides amongst other qualifi- 
cations for an elector that he shall have attained the age of twenty-one 
years. This applies alike to male and female and may not, of course, 
be altered by statute. 


At common law the age at which an infant reaches full majority 
is fixed at twenty-one years whether male or female. 31 C. J. 986. 
While, as is stated in 31 C. J. 986, “The legislature may regulate the 
age of minority or majority, and it may prescribe a longer period of 
minority for some purposes than for others,” we think we may safely 
say that the word “minor,” as commonly used and understood, means 
a person under twenty-one years of age, whether male or female and 
without regard to marital status. 


In the State of Arkansas, the selling of liquor to a minor was 
forbidden without further definition of the term. In the case of Waller 
v. State of Arkansas, 38 Ark. 656, 658, it is said: 


“The first ground of the demurrer to the indictment was, that 
it did not state the age of the party to whom the liquor was 
sold. 


“The indictment alleges that he was a minor, the term used 
in the Statute (Sec. 19, Act of March 8th, 1879), and that was 
sufficient. 


“The material matter was, that he was a minor; his exact 
age, below majority, was of no legal consequence. The 
meaning of the word ‘minor’ as used in the Statute, is well 
known and commonly understood.” 


We think the term “minor,” as used in Section 53-338 above quot- 
ed, is used in this commonly accepted sense. 


We are not unaware of the provisions of Section 38-101, Comp. 
St. 1929, which is as follows: 


“All persons under twenty-one years of age are declared to 
be minors; but in case a female marries under the age of 
tewnty-one years her minority ends; Provided, that this 
law shall not be so construed as to restrict or limit the rights 
of the females who have attained the age of eighteen years 
before this law shall become effective.” 


This section, however, it a part of the portion of our statutes which 
deal with the guardianship of minors. It deals generally with the 
custody of the person and estate of the minor. Where a female minor 
has entered into lawful wedlock it is quite usual for the state through 
legislative act to remove the disability of infancy or minority, and we 
think no more was intended than to remove this disability so far 
as the matter of guardianship was concerned. 
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It would certainly be a strained construction to lift this statute 
out of its context and apply it to a term used in a statute covering 
entirely other subject-matter and we can discern nothing in the 
Liquor Control Act which would indicate that the Legislature had 
in mind any such construction of the term as used in that act. 


P. S. See also the case of State v. Navone, 39 Pac. (2d) 384, which 
is in harmony with the views hereinbefore set forth. 


PENALTIES 
September 12, 1944 


Nebraska Liquor Control Commission 


In your communication of September 5, 1944, you set out a copy of 
Sec. 53- 7344, Comp. St. Supp. 1941 and asked the opinion of this office 
as to what penalty is provided by law for a violation of this statute. 


The section which you quote is as follows: 


“Tt shall be unlawful for any person to consume alcoholic 
liquors in the public streets, alleys, roads or highways, or up- 
on property owned by the state or any governmental sub- 
division thereof, or inside vehicles while upon the public 
streets, alleys, roads or highways.” 


Section 53-363, Comp. St. Supp. 1941 reads as follows: 


“Any person who manufactures, imports for distribution as a 
distributor at wholesale, distributes or sells alcoholic liquor at 
any place within the state without having first obtained a 
valid license so to do under the provisions of this Act or shall 
make any false statement or otherwise violate any of the 
provision of this Act in obtaining any license hereunder, or 
who having obtained a license shall violate any of the pro- 
visions of this Act with respect to the manufacture, possession, 
distribution or sale of alcoholic liquor, or with respect to 
the maintenance of the licensed premises, or shall violate any 
other provisions of this Act for which penalty is not other- 
wise provided, shall for a first offense be fined not more than 
five hundred dollars, and for a second or subsequent offense 
shall be fined not more than one thousand dollars or be im- 
prisoned in the county jail not more than six months, or be 
both fined and imprisoned, except where other penalties are 
specifically provided. Each day any person engages in 
business as a manufacturer, distributor, or retailer in viola- 
ae of the provisions of this Act shall constitute a separate 
offense.” 


The Supreme Court has construed this penalty statute in State v. 
Hyslop, 131 Neb. 681, 269 N. W. 512, saying: 


“Section 63 of the act, being section 53-363, Comp. St. Supp. 
1935, among other things provides: ‘Any person who * * * 
shall violate any other provisions of this act for which penalty 
is not otherwise provided, shall for a first offense be fined not 
more than five hundred dollars, and for a second or subse- 
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quent offense shall be fined not more than one thousand 
dollars or be imprisoned in the county jail not more than 
six months, or be fined and imprisoned, except where other 
penalties are specifically provided.’ ” 


In view of this construction of the statute by the Supreme Court, 
it is our opinion that the penalty for a violation of Section 53-344 Comp. 
St. Supp. 1941, and is found in Section 53-363. Comp. St. Supp. 1941, 
and accordingly is a fine of not more than $500.00 for the first offense 
and a fine of not more than $1,000.00 or not more than six months in 
jail, or both fine and imprisonment, for a second or subsequent offense. 


Our opinion, dated January 24, 1941, to Mr. Edwin O. Simon, 
County Attorney, is withdrawn. 


PETITIONS 
June 16, 1944 


Nebraska Liquor Control Commission 


As we view the petition provided for in 53-398, Comp. St. Supp. 
1941, it is not in the nature of an objection to any pending application 
or to any application which may thereafter be filed for the sale of 
beer. 


It is, as we view it, a proceeding unique in charcter and intended 
to provide a means whereby 51% of the electors of a city or village 
may for the time being, at least, suspend the right of the city council 
or board of trustees to recommend the issuance of licenses. 


Such a petition requires no action on the part of the council if it 
is sufficient in form and signed by the proper number of electors. 


Under these circumstances we do not deem the right to withdraw 
to extend beyond the acceptance and filing of the petition. There is 
an annotation on the right of signer of petition or remonstrance to 
withdraw therefrom or revoke withdrawal and time therefor, con- 
tained in 126 A. L. R. 1031. Cases supporting our position will be 
found on pages 1036 to 1039 inclusive under the sub-heading b.1. 
“When withdrawal not permitted.” 


The scope of this opinion does not permit the citation of all the 
authorities therein set out. We desire, however, to call particular 
attention to the following portion of the annotation which cites a very 
well reasoned case from the Wisconsin Supreme Court: 


“State ex rel. Tate v. Wolf (1916) 163 Wis. 390, 158 N. W. 78, 
in which it was said that the signing and filing of a remon- 
strance against the granting of a liquor license under a statute 
providing that whenever such a remonstrance was filed, 
‘no such license shall thereafter be granted,’ was equivalent 
to the casting of a vote, at an election, which was an irrevo- 
cable act, the court stating further, ,‘Our statute was evidently 
designed to afford an easy method of enabling patrons of a 
school to vote on the question of prohibiting the sale of in- 
toxicating liquor within 300 feet of the school grounds. That 
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being the case, the signing of the remonstrance, upon filing 
thereof with the clerk, must be regarded the same as casting 
a vote at an election in the ordinary way ... . If the elec- 
tion was conducted in such ordinary way, no one would claim 
that a voter, after having deposited his ballot in the ballot 
box, could withdraw it. The wording of the statute is very 
significant. Its meaning seems to be unmistakable. ‘“When- 
ever” the required remonstrance “is filed with” the proper 
clerk “demanding that no license be granted for the sale of 
intoxicating liquors” on the particular premises mentioned 
“no such license shall thereafter be granted to any person for 
the sale of such liquors on such premises.” We do not see 
how that plain legislative mandate can be varied by con- 
truction or by what courts in other states have said in dealing 
with other statutes.’ ” 


We think that the reasoning of this case applies to the instant 
situation and that withdrawals from and additions to the petition now 
on file under the provision of Sec. 53-398 may not be permitted. 


MOTOR VEHICLES 


CERTIFICATES OF TITLE 
August 14, 1943 
Honorable Wardner G. Scott, State Engineer 


In your recent letter you quote a part of Section 60-1006, as 
amended by L. B. No. 214, concerning the keeping of a seal by the 
office of the county clerk, and you ask whether or not it is mandatory 
for the clerk to use the county seal and take all acknowledgments 
without fee with reference to the issuance of the certificate of title or 
any other document that pertains to the certificate of title, as provided 
in the above mentioned section. 


The part of the section that you refer to reads as follows: 


“Such seal shall be used by the county clerk, or the deputy 
or legal authorized agent of such officer, without charge to 
the applicant, on any certificates of title, application for certi- 
ficates of title and duplicate copies, assignments or re-assign- 
ments, power of attorneys, statements and affidavits pertain- 
ing to the issuance of a Nebraska Certificate of Title.” 


We doubt if this provision of the statute is broad enough to 
include “or any other document that pertains to the certificate of 
title,” as asked in your question, but it is our opinion that this pro- 
vision of the statute means that the county clerk or the other persons 
named in this part of the Act shall use the county seal without charge 
on all of the documents that are expressly set out in this section of 
the statute. 


You also refer in your letter to a part of Section 60-1009, as 
amended by L. B. No. 214, which pertains to the cancellation of liens 
and the notation of the same on the certificate of title by the county 
clerk. Part of this section reads as follows: 
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“When such lien is discharged, the holder thereof shall exe- 
cute a notarized release within fifteen days after payment is 
received. Such release to contain the certificate of title num- 
ber, the amount of the lien and the date of the notation there- 
of. The holder shall also note a cancellation of same on the 
face of the certificate of title over his, her or its signature 


and deliver the release and certificate of title to the county 
clerk, who shall note the cancellation of said lien on the face 
of the certificate of title * * * .” 


You ask whether or not the county clerk on and after the effective 
date of this Act is required to make a cancellation of the lien on a 
certificate of title without charge, even though the lien was noted 
and discharged by the lien holder on the face of the certificate prior 
to the effective date of this Act. 


A quite similar situation has been determined by our Supreme 
Court, which situation arose by reason of the amending of our 
statutes to provide that in certain suits on insurance policies against 
insurance companies the attorney for the plaintiff under certain cir- 
cumstances was entitled to an attorney’s fee to be taxed as costs in the 
action. The question arose as to whether or not an attorney’s fee 
should be allowed in such a matter where the contract of insurance 
was sold prior to the effective date of the Act allowing an attorney’s 
fee, and whether any attorney’s fee should be allowed in cases where 
the cause of action accrued or was commenced prior to the effective 
date of the Act allowing the attorney’s fee. 


The Supreme Court of Nebraska held that even though the con- 
tract was breached before the passage of the amendment to the law 
that since the attorney’s fee was a part of the costs it pertained to the 
remedy and the Legislature had the power to regulate the same even 
though the cause of action accrued before the passage of the amenda- 
tory act. See O’Shea v. North American Hotel Company, 109 Neb. 
317, 191 N. W. 321. In the case of Sharp v. Grand Lodge, A.O.U.W., 
108 Neb. 193, 189 N. W. 176, on rehearing the court said at page 201: 


“Where plaintiff prevails in a suit on a fraternal beneficiary 
certificate, a reasonable attorney’s fee, being part of the reme- 
dy only, may be taxed as an item of costs in favor of plaintiff, 
though the statute authorizing it was passed after the insur- 
ance contract was executed. Laws 1919, ch. 103, sec. 2. Hold- 
ings to the contrary in former opinion in this case, ante, p. 
193 overruled.” 


It is our opinion that this amendment to the statute is purely a 
matter of costs and the keeping and maintaining of the record of titles 
to motor vehicles, and the same rule would apply thereto as stated in 
the cases set out in this opinion, and that under this section of the 
statute it would be the duty of the county clerk to make cancellation 
of liens without charge on a certificate of title, after the effective date 
of the Act, even though the lien was noted and discharged by the 
ay oy goa on the face of the certificate prior to the effective date of 

e Act. 
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May 3, 1944 


Honorable Wardner G. Scott, State Engineer 


In your recent letter you state that a certain party “A” purchased 
an automobile from another party “B” and gave a chattel mortgage 
back to party “B”. That party “B” signed over the certificate of title 
to party “A” and party “A” presented the same to the county clerk 
with the regular and legal application for issuance of a certificate of 
title party “A,” which application for issuance of a certificate of title 
states that there is a $100.00 mortgage thereon due party “B”. 


You further state that party “B” has failed and refused to present 
his mortgage to the clerk to have the same endorsed on the certificate 
of title. You further state that party “A” has no objection to the 
endorsement of the mortgage of party “B” upon the certificate of title 
and has no objection to the title being delivered to the holder of the 
mortgage party “B”. 


You ask whether or not the county clerk should issue a certificate 
of title to party ‘“‘A” under these circumstances. 


Section 60-1005, Comp. St. Supp. 1941, provides for the making 
of an application for certificate of title and provides among other things 
that if a certificate of title has previously been issued for such motor 
vehicle in this state, the application for a title should be accompanied 
by said former certificate of title duly assigned to the new purchaser. 
This section further provides that the county clerk shall use reasonable 
diligence in ascertaining whether or not the facts in said application 
are true by checking the application and documents accompanying the 
same with records of motor vehicles in his office, and, if satisfied that 
the applicant is the owner of such motor vehicle and that the applica- 
tion is in the proper form the county clerk shall issue a certificate of 
title over his signature and sealed with his seal. 


Section 60-1006 deals with the certificate of title and provides 
among other things that the county clerk shall sign and affix his seal 
to the original certificate of title and if there are no liens on said 
motor vehicle shall deliver said certificate to the applicant. This sec- 
tion provides further that if there are one or more liens on said motor 
vehicle said certificate of title shall be delivered or mailed to the 
holder of the first lien on the day of issuance. 


Section 60-1009 deals with mortgages and liens on motor vehicles 
and among other things provides that in the case of a certificate of 
title if a notation of a mortgage, conditional sales contract, or similar 
instrument has been made by the county clerk on the face thereof 
such mortgage or other instrument described in said section shall be 
valid against the creditors of the mortgagor and subsequent purchasers, 
mortgagees and other lien holders or claimants, but otherwise shall 
not be valid against them. This section provides further that all liens, 
mortgages and encumbrances noted upon the certificate of title shall 
take priority according to the order of time in which the same are 
noted thereon by the county clerk. This section further provides that 
the holder of a chattel mortgage, conditional sales contract, or similar 
instrument, upon presentation of said instrument to the clerk of the 
county where such certificate of title was issued, together with the 
certificate of title, and the fee prescribed by the act, may have a 
notation of such lien made on the face of the certificate of title. 
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It is our opinion that Section 60-1009 makes provision for protec- 
tion to the mortgagee, in that he is given an opportunity to have his 
lien noted on the certificate of title, provided he presents the same to 
the county clerk, together with the certificate of title, and providing he 
pays the required fee for such notation, and that, if he takes advan- 
tage of this section of the statute, the mortgagee is protected and his 
mortgage is valid against creditors of the mortgagor, subsequent pur- 
chasers, mortgagees and other lien holders. 


Section 60-1016 provides a penalty for any person operating in 
this state a motor vehicle for which a certificate of title is required 
without first having obtained such certificate. 


It is our opinion that Section 60-1009 sets up adequate protection 
for a mortgagee or a lien holder and sets up sufficient means by which 
he can protect himself and his liens providing he cares to take advan- 
tage of the provision made for him and his protection. It is further 
our opinion that if the lien holder fails to take advantage of this sec- 
tion of the statute that his lien is not valid against creditors of the 
alpha and subsequent purchasers, mortgagees and other lien 
holders. 


It is further our opinion that the county clerk should not refuse to 
issue a certificate of title because of the failure of a mortgagee or lien 
holder to take advantage of the protection which the law gives him 
and thereby defeat a purchaser of a motor vehicle who has followed 
the statute in regard to making proper application and furnishing 
evidence of ownership in his right to have a certificate of title and in 
his right to operate said motor vehicle on the highways in the state 
of Nebraska. 


Under the circumstances set forth in your letter, we believe that 
the county clerk has the power and authority to issue a certificate of 
title to the purchaser party “A”. 


LIGHTS 


February 3, 1944 
Mr. Guy E. Tate, County Attorney, Papillion 


In your request you ask our construction of that part of Section 
39-1121, Comp. St. Supp. 1941, which has to do with a motorist dim- 
ming the head lamps on his automobile when meeting or approaching 
other motor vehicles proceeding in the opposite direction, and call 
our attention particularly to that part of the section which reads “in 


front of said head lamps.” 
The section to which you refer reads in part as follows: 


“Notwithstanding any more general law respecting rules of the 
road for motor vehicles in the State of Nebraska, whenever 
any person, operating a motor vehicle on any highway in this 
state shall meet another person operating a motor vehicle, 
proceeding in the opposite direction and equipped with head 
lamps constructed and/or adjusted to project glaring and/or 
dazzling lights to persons in front of said head lamps, upon 
signal of either person aforesaid, the other shall forthwith 
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dim the head lamps of his said motor vehicle or tilt the 
beams of glaring and/or dazzling light projecting therefrom 
downward so as not to blind or confuse the vision of the 
operator in front of said head lamps.” 


It is our opinion that under this section of the statute the width 
of the particular highway as to whether the same is a two or four 
lane highway, or the distance that the motor vehicles meeting each 
other might be away from each other measured when the cars were 
side by side on the highway is not controlling in the matter and that 
whether or not a motorist should dim the head lamps on his motor 
vehicle or tilt the beams of glaring light projecting therefrom down- 
ward depends more upon whether said head lights are blinding or 
confusing the vision of the operator of the motor vehicle coming from 
the opposite direction. 


It is our opinion that when the operator of a motor vehicle deter- 
mines that the head lamps of a car approaching him in the opposite 
direction are glaring and are confusing his vision he has the right un- 
der this statute to signal that approaching vehicle that said lamps 
are glaring and confusing and that when he does so signal the operator 
of the approaching motor vehicle is under a duty to dim his lights 
or tilt the beams therefrom and that this duty exists notwithstanding 
Nee of the highway as to whether the same is a two or four lane 

ighway. 


This opinion is, of course, subject to the last proviso of the section 
which deals with the covering of head lamps of a motor vehicle so 
that the same under no circumstances will glare or blind approaching 
motor vehicles. 


PENALTIES 


January 5, 1943 


Mr. Andrew D. Mapes, County Attorney 


You ask whether under the provisions of Section 39-1133, Com- 
piled Statutes Supplement, 1941, a misdemeanor has been committed 
where four or more persons occupy the front or driver’s seat of a motor 
vehicle where no accident has occurred. 


The above-mentioned section expressly provides that it shall 
be unlawful for more than three persons over the age of twelve years 
to occupy the front seat or driver’s seat of any motor vehicle while 
such vehicle is in motion on the highway. Section 39-1185 states that 
it shall be unlawful and constitute a misdemeanor for any person to 
violate any of the provisions of this act and provides a penalty for 
such a violation. 


Sections 39-1133 and 39-1185 are both a part of House Roll No. 
460 enacted by the 1931 Legislature and it is our opinion that where 
more than three persons occupy the driver’s seat of a motor vehicle 
while such vehicle is in motion on the highway, they are subject to the 
penalty set forth in Section 39-1185. 
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REGISTRATION 


January 26, 1943 
Mr. E. O. Richards, County Attorney, Chappell 


In your recent letter, you state: 


“Please render a decision as soon as possible on the following 
facts: The Denver-Chicago Trucking Company a Corporation 
of Denver, Colorado, has purchased the licenses for the various 
trucks in Deuel County, but a short time ago it filed Articles 
of Incorporation in North Platte, Lincoln County, Nebraska, 
but sent its check for the sum of $6707.00 to our County 
Treasurer to cover the license fees for 1943. Lincoln County 
feels that it should have the right to issue the licenses inas- 
much as the domicile of said corporation is in Lincoln County. 


“Will it be necessary for our county treasurer to return the 
check and have the Lincoln County Treasurer issue the licen- 
ses?” 


Section 39-1191, Comp. St. Supp. 1941, provides in part that the 
registration of a motor vehicle by the owner thereof must be 
made in the county in which the owner actually resides or conducts 
a bona fide business at the time of taking out such license and pro- 
vides a penalty for the violation thereof. This section was apparently 
passed at the 1931 session of the Legislature. 


Section 60-302, Comp. St. Supp. 1941, requires that the owner of 
a motor vehicle make application to register his car with the county 
treasurer of the county of his residence. This section was last amended 
at the special session of the Legislature for the year 1935, and in 
checking the original bill we do not find that any attempt was made 
to amend or repeal Section 39-1191. 


It will be observed that Section 39-1191 adds to the provisions of 
Section 60-302 and we do not believe that a prosecution could be 
sustained against anyone who registered his car in any county in 
which he conducted a bona fide business. 


There may be some facts involved in the present instance which 
we do not have which might change our opinion, but it would appear 
to us that the corporation of which you speak in your letter has 
filed articles of incorporation in North Platte, Lincoln County, Nebras- 
ka, and, as the statute requires that the articles of incorporation be 
filed in the county where the main place of business is conducted, we 
assume that the main place of doing business of this corporation in the 
state of Nebraska is Lincoln County. It is our belief that Section 39- 
1191 does not make it possible for a person to register a motor vehicle 
in any county in the state where that person or corporation incidentally 
does some business, but, in the case of a corporation, we believe this 
section of the statute would mean that the registration might be made 
in the county where a corporation has its main place of business in 
the state. o 


Therefore, we believe that the proper place to obtain the registra- 
tion of the cars of the corporation mentioned in your letter would be 
the main place of doing business of that corporation in the state of 
Nebraska, or Lincoln County, Nebraska. 
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June 14, 1943 
Mr. Andrew D. Mapes, County Attorney, Norfolk 
You say: 


“I have a problem regarding the interpretation of 60-307 
Compiled Statutes Supplement, 1941 regarding proper plates. 


A portion of this section reads as follows: ‘Second. Trucks 
and trailers of farmers or ranchers used wholly and exclusive- 
ly to carry supplies to the owners farm or ranch, or used 
by the farmer or rancher to carry his own products to storage 
or market, or used by farmers or ranchers in exchange of 
service in such hauling of such supplies or products, shall 
carry on license plates in addition to the registration number 
the letter F.” 


“A farmer living in the vicinity of Wisner, Nebraska is operat- 
ing a truck with an F plate carrying in this truck Hybrid 
seed corn which he has raised and processed. The truck has 
a sign on it reading ‘Elkhorn Valley Hybrid seed Corn.’ He 
was picked up by the highway patrol while going through 
Madison County to make a delivery of Hybrid seed corn at 
Clearwater, Nebraska. The question has arisen as to whether 
or not he is entitled to carry on such a type of business 
while using an F plate, or if he should be required to carry 
a regular commercial license.” 


In our judgment the question of whether or not a farmer raising 
and processing hybrid seed corn would be entitled to haul it to storage 
or market upon an “F” plate would depend upon the facts in each indi- 
vidual case. If the farm is one of a number of farms operated by a 
commercial institution whose sole business is raising hybrid seed corn 
and which owns or controls acreages in the vicinity which are em- 
ployed for this commercial purpose, he probably should be required 
to use a “C” license. If, however, a farmer is operating independently 
and raises hybrid seed corn on land which he owns or controls and 
handles the same as he would any other product of his farm, we 
Vase that he may haul the same to storage or market on an “F” 
icense. 


We are enclosing a copy of an opinion to the Department of Agri- 
culture and Inspection with regard to honey products on farms by 
bee-keepers which may be of some assistance to you in this matter 
and in which we go more into detail. 


SIGNALS 


November 9, 1943 
Honorable Wardner G. Scott, State Engineer 


In your recent letter you ask whether or not wigwag signals in- 
stalled by the railroad companies at railroad crossings are a traffic- 
control signal directing traffic to proceed which meets the exception 
of a part of Section 39-1036, Comp. St. Supp. 1941, and whether or not 
the presence of the same at a railroad crossing would exempt gasoline 
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transports from stopping at said railroad crossings. 


The part of Section 39-1036, Comp. St. Supp. 1941, to which you 
refer reads as follows: 


“* * * Except at street railway grade crossings within a 
municipality and at railway grade crossings where a flagman, 
police officer or a traffic-control signal directs traffic to pro- 
ceed, the driver of any motor vehicle carrying passengers for 
hire, or any school bus carrying any school child, or any 
vehicle carrying explosive substances or inflammable liquids 
as a cargo or a part of a cargo, before crossing at grade any 
track or tracks of a railroad, shall stop such vehicle within 
fifty feet but not less than ten feet from the nearest rail 
of such railroad and while so stopped shall listen and look 
in both directions along such track for any approaching train 
and shall not proceed until he can do so safely. 


You will note that the statute says: “Or a traffic-control signal 
directs traffic to proceed.” 


We do not find any decision where our court has defined the 
words “traffic-control signal,” but we do find several decisions of 
other state courts wherein courts have defined similar words. It is 
difficult to find a case exactly in point, for the reason that the various 
state statutes use several differtnt words and combination of words in 
defiining these signalling devices, such as signs, traffic signs, automatic 
signals, traffic signals, control traffic signals, official traffic signals, etc., 
but we wish to call your attention to a few cases which come quite 
close to the situation set out in your letter. 


In the case of Buchanan v. Marcusen, 265 N. W. 319, 196 Minn. 520, 
the Minnesota court said: 


“Ordinary stop sign on side street where it entered or inter- 
sected through street or highway held not “traffic control 
device’ at intersection within meaning of statute as regards 
duty of motorist on favored street (Mason’s Minn. St. 1927, 
§ 2720-4, subd. (b), par. 5). 


“The words “traffic control devices’ as used in Mason’s 
Minn. St. 1927, § 2720-4, subd. (b), par. 5, providing, in 
effect, that operating a vehicle at a speed of more than 
20 miles an hour on a highway where the same passes 
through closely built-up portions of any municipality 
where traffic is congested when traffic on such highway 
is controlled at intersections by traffic officers or ‘traffic 
control devices’ is prima facie a speed greater than is 
reasonable and proper, mean some device which controls 
traffic on both streets at the intersection, such as the 
ordinary stop and go devices now in common use.” 


In the case of Quinn v. Rosenfeld, 102 P. (2d) 317, 15 Cal. (2d) 
486, the California court in syllabus 2 of the opinion said: 


“An unchanging lettered ‘stop’ warning is not a ‘controlled 
stop and go signal’ within statute providing that between 
adjacent intersections where traffic is controlled by a traffic 
signal device or by police officers, pedestrians shall not cross 
except in a cross-walk, as the statute refers to mechanically 
controlled stop and go signals which are operating as traffic 
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control signal devices. Vehicle Code, § 563, St. 1935, p. 
188.” ' 


There are some other cases which tend to hold that when statutes 
mention these signalling devices that the statutes mean such device 
constructed and maintained under officials of the state or its govern- 
mental subdivisions. In other words, these cases hold that when 
these devices are mentioned in the statute they mean “official” traffic 
signs or signals. 


In the case of Meadows v. Lewis, 257 N. Y. S. 137, 235 App. Div. 
243, the New York court in syllabus 3 says: 


“By common usage, term ‘stop sign’ has acquired meaning of 
legally erected and maintained traffic signal under Highway 
Law (Highway Law, § 185).” 


In Act V of the Uniform Act Regulating Traffic on Highways, 
which act is a part of the Federal Uniform Vehicle Code, 
under subdivision III of Article I, which defines highways, restricted 
zones, zones, etc., we find the following definitions: 


“(a) Official traffic control devices.—All signs, signals, mark- 
ings, and devices not inconsistent with this act placed or 
erected by authority of a public body or official having juris- 
ete for the purpose of regulating, warning, or guiding 
traffic. 


“(b) Official traffic control signal—Any device, whether 
manually, electrically, or mechanically operated, by which 
traffic is alternately directed to stop and to proceed. 


“(c) Railroad sign or signal—Any sign, signal, or device 
erected by authority of a public body or official or by a rail- 
road and intended to give notice of the presence of railroad 
tracks or the approach of a railroad train.” 


You will note that under these definitions there is a distinct dif- 
ference between control signal and railroad sign or signal and that 
in the definition of traffic-control signal, which are the words used 
in our statute, the definition contains the requirement that the signal 
alterantely directs traffic to stop and to proceed. 


We wish also to again call your attention to the wording of our 
statute which requires a “traffic-control signal,” which directs traffic 
to proceed. 


It is our opinion that the wigwag devices installed by the rail- 
roads fail to meet the requirements of “traffic-control signal directs 
traffic to proceed,” as set out in our statute, for the reason that the 
same are not official traffic-control signals, and especially for the 
reason that they fail to meet the requirement of a traffic-control signal 
which directs traffic to proceed, and in our opinion come under the 
definition of a railroad sign or signal, which is a device installed by 
the railroads and intended to give notice of the presence of railroad 
tracks or the approach of railroad trains. 


Therefore, it is our opinion that this part of the statute does not 
exempt gasoline transports from stopping at railroad crossings where 
the railroad has constructed these wigwag devices. 
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TRANSFERS 
July 16, 1943 
Mr. Kelso Morgan, County Attorney, Omaha 


In your recent letter, you ask in the event of the transfer of 
ownership of a motor vehicle by operation of law, as upon inheritance, 
what steps must be taken in order to entitle the county clerk to issue 
a certificate of title to the transferee of the executor or administrator. 


Section 60-1010, Comp. St. Supp. 1941, reads in part as follows: 


“In the event of the transfer of ownership of a motor vehicle 
by operation of law as upon inheritance, devise or bequest, 
order in bankruptcy, insolvency, replevin or execution of 
sale, or whenever the engine of a motor vehicle is replaced 
by another engine, or whenever a motor vehicle is sold to 
satisfy storage or repair charges, or repossession is had upon 
default in performance of the terms of a chattel mortgage, 
trust receipt, conditional sales contract or other like agree- 
ment, the clerk of the county in which the last certificate of 
title to said motor vehicle was issued, upon the surrender of 
the prior certificate of title or the manufacturer’s or importer’s 
certificate, or when that is not possible, upon presentation of 
satisfactory proof to the said county clerk of ownership and 
right of possession to such motor vehicle, and upon payment 
of the fee prescribed in this Act, and presentation of an ap- 
plication for certificate of title, may issue to the applicant a 
certificate of title thereto. Only an affidavit by the person, 
or agent of the person to whom possession of such motor 
vehicle has so passed, setting forth facts entitling him to such 
possession and ownership, together with a copy of the journal 
entry, court order or instrument upon which such claim of 
possession and ownership is founded, shall be considered 
satisfactory proof of ownership and right of possession. * * *” 


It appears to us that in the event of transfer of ownership of a 
motor vehicle by operation of law as upon inheritance, a certificate 
of title may be granted the transferee of the executor or administrator 
by two methods. 


The first method is upon the surrender of the prior certificate of 
title or manufacturer’s or importer’s certificate and upon the presen- 
tation of an application for a certificate of title and upon the payment 
of the fee prescribed by the act. 


The second method covers a situation where it is impossible to 
surrender the prior certificate of title or manufacture’s or importer’s 
certificate, in which case the title can be obtained by presentation of 
satisfactory proof to the county clerk of ownership and right of posses- 
sion, presentation of an application for certificate of title, and pay- 
ment of the statutory fee. Under this part of the statute satisfactory 
proof of ownership and right of possession shall consist of (a) an 
affidavit by the person or agent of the person to whom possession of 
such motor vehicle has passed, setting forth facts entitling him to 
such possession and ownership, and (b) a copy of the journal entry, 
court order or instrument upon which such claim of possession and 
ownership is founded. 


The Nebraska court in the case of Hadley v. Corey, 137 Neb. 
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204, 288 N. W. 826, held that prior authorization of a sale by an ad- 
ministrator or executor of personal property by a-court of competent 
jurisdiction was not essential to the validity thereof, upon collateral 
attack. 


At page 212, the court said: 


“We do not overlook the contention that there is no evidence 
of valid mesne assignments from Clarence F. Kenyon to the 
plaintiff. The record wholly fails to sustain this contention. 
In addition, the original mortgage, notes, extension agreement, 
and assignments were produced by the plaintiff and received 
in evidence, all of which fully sustain his claim of ownership. 
Prior authorization of this sale and transfer by the executors 
or administrators by a court of competent jurisdiction is not 
essential to the validity thereof, upon collateral attack. Edney 
v. Baum, 70 Neb. 159, 97 N. W. 252; Battey v. Battey, 94 Neb. 
729, 144 N. W. 786.” 


See also 24 C. J. 207, Paragraph 716. » 


It is, therefore, our opinion that under the second method above 
set out that the county clerk may issue a certificate of title to the 
transferee of an executor or administrator upon presenting to said 
clerk an affidavit of the executor or administrator, setting forth the 
facts entitling him to possession and ownership, which affidavit should 
probably show that the executor or administrator is the qualified and 
acting executor or administrator at the time of said transfer, and a 
copy of the letters of administration. As stated above, these should 
be accompanied by an application for a certificate of title and the 
statutory fee set out in the act. 


PUBLIC POWER AND IRRIGATION DISTRICTS 
DIRECTORS 
July 12, 1943 
Honorable Wardner G. Scott, State Engineer 


In your recent letter you state that the Loup River Public Power 
District has submitted to your office a tentative draft of a proposed 
amendment of its creative petition, which (1) provides that the Board 
of Directors immediately after the passage of the proposed amendment 
and approval by the Department of Roads and Irrigation shall consist 
of nine members and (2) that after the first general election following 
the approval of the amendment the Board of Directors shall consist 
of eight members. 


You ask whether under the provisions of the statutes your de- 
partment has authority to approve the above suggested amendments. 


Section 70-703, Comp. St. Supp. 1941, deals with the organization 
and procedure of such districts and in part provides: 


“(f) The names and the addresses of the members of the 
board of directors of the district (not less than five nor more 
than twenty-one) who shall serve until their successors are 
elected and qualified as provided for in this Act. * * *” 
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Section 70-717, Comp. St. Supp. 1941, which deals with amend- 
ments to the petition for creation of such districts and changes in 


territory and number of directors, provides in part as follows: 


“«* * * and any such district may add to, increase or enlarge 
its area and territory by the addition and inclusion of terri- 
tory which is not a part of the area and territory of any 
existing district; and any such district may amend its charter 
to provide for a change in the location of its principal place 
of business and may reduce or increase the number of mem- 
bers of its board of directors. No such elimination or detach- 
ment, or increase or enlargement, of the territory of a district, 
or change in its principal place of business or number of 
members of its board of directors, shall occur unless authorized 
by the affirmative vote of three-fifths of all the directors of 
the district involved. Upon such authorization occurring the 
proposed amendment shall thereupon be submitted to the 
Department of Roads and Irrigation of the State of Nebraska 
together with a petition setting forth the reasons for the 
adoption of such amendment and requesting that the same 
be approved. * * * ” 


Public power and irrigation districts organized under this chapter 
of the statutes of Nebraska are purely creatures of statute and their 
powers and authorities are only those specifically set out in the 
statutes. 


It is our opinion that under the sections of the statute set out 
above, a public power and irrigation district has'the authority to 
voluntarily decrease the number of the members of their board of 
directors, as set out in sub-paragraph one of your letter. 


It is further our opinion that the present Board of Directors of 
this public power district has the authority to cut down the number of 
members to be elected to their board of directors at the next general 
election so that after the present term of some of the members of the 
board expires the board of directors shall then be reduced in number. 


It is further our opinion that any action taken by the present 
board to cut down the membership of the board of directors at some 
future date is only binding until the present board or some future 
board decides to change the number of members of the board of 
directors in the manner set out by the statutes in Nebraska. 


December 3, 1943 
Hon. Frank Marsh, Secretary of State 


You ask our opinion as to which districts of the Consumers Public 
Power District will elect directors at the coming election, and the 
term of office of the directors to be elected. 


L. B. 248 sets forth the sequence in which the various districts 
are entitled to have directors appointed or elected, as follows: Dis- 
trict 1; district 7; district 2; district 6; district 4; district 5; and dis- 
trict 3. 


Said legislative bill provides in part, as follows: 
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“« * * * All unfilled positions on the board of directors result- 
ing from the increase in the number of derectors to seven, as 
hereinafter set forth, shall be filled by the Governor by ap- 
pointment from districts not represented on the board of 
directors and in the sequence hereinafter set forth, to serve 
until the first Thursday after the first Tuesday succeeding the 
next general state election held after such increase is made 
and until sucessors so elected shall have been qualified. At 
the first general state election held after the increase of the 
number of directors to seven, one director shall be elected 
for a term of two years and one director, if necessary to 
bring the number up to seven, for a period of four years, 
and each director shall be elected from districts, in the 
sequence hereinafter set forth, not having full term represen- 
tation on the board of directors. * * *” 


Under the above-mentioned provision, the Governor appointed 
directors from districts number one and seven. The terms of these 
appointed directors will expire on the first Thursday after the first 
Tuesday succeeding the next general election. District number one 
will therefore elect, at the coming election a director for a two-year 
term, and district number 7 a director for a four-year term. 


L. B. 248 further provides: 


«« * * * Tn case there are two or more of such election districts 
that are not represented on the board of directors by qualified 
district electors residing in such districts as defined at the 
time a vacancy occurs or the term of office of any director 
expires, the districts heretofore enumerated shall elect direc- 
tors at the next following general election in the following 
order until all of such districts are represented on said board: 
* * * The terms of each member of the board thus elected, 
except to fill a vacancy, shall be six years and until his suc- 
cessor is elected and qualified. * * * ” 


The terms of two of the present directors expire in January of 
1945, and since districts number one and seven are now represented 
on the board of directors by qualified district electors, districts number 
two and six will elect directors for six-year terms at the coming elec- 
tion. 


December 3, 1943 
Honorable Frank Marsh, Secretary of State 


You inquire as to whether or not it is the duty of the Secretary 
of State to notify each county clerk within the Consumers Public 
Power District as to the directors to be elected and the municipalities 
and election precincts who are entitled to vote for such directors. 


Section 70-704, as amended by L. B. No. 286, 1943 Legislature, 
provides in part as follows: 


“Not less than sixty days prior to any district election, the 
secretary shall certify to the Secretary of State the names of 
the counties, municipalities and election precincts then com- 
prising the district and at the same time he shall certify the 
number of directors to be elected and the election districts 
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or subdivisions in which they are to be elected, respectively. 
The secretary of the district shall also furnish to the Secretary 
of State and officials of election such additional information 
as they may reasonably require in the proper performance of 
their duties in the conduct of elections and certification of the 
results of the same.” 


The county clerk is the chief election officer of his county and 
in order for him to properly conduct the election within the county 
it is necessary that he be furnished with information as to the munici- 
palities and election precincts who are entitled to vote for directors 
of the Consumers Public Power District. The above quoted provision 
makes it the duty of the secretary of the district to furnish such infor- 
mation to the county clerk. 


BONDS 
May 19, 1944 


Hon. Frank Marsh, Secretary of State 


You submit to us bond of Nels P. Jensen as Director of Howard 
County Rural Public Power District to fill a vacancy, and inquire 
whether you may approve this bond without the oath attached. You 
state that you have notified the Manager of the District that it is 
necessary that Mr. Jensen execute an oath and file the same together 
with his bond, but that the District responds that the statutes do not 
require the filing of an oath with the bond. 


Sec. 12-101, Comp. St. for 1929 provides as follows: 


“All state, district, county, precinct, township, municipal and 
especially appointed officers, except those mentioned in sec- 
tion 1, article XV, of the constitution, shall, before entering 
upon their respective duties, take and subscribe the following 
oath, which shall be indorsed upon their respective bonds: 


‘I do solemnly swear that I will support the constitution 
of the United States, the constitution of the State of 
Nebraska, and faithfully and impartially perform the 
duties of the: office of... 2253640... ecnnnny LACCOrding toi 
law, and to the best of my ability. So help me God.’ 


“Tf any such officer is not required to give bond, the oath shall 
be filed in the office of the secretary of state, or of the clerk 
of the county, city, village, or other municipal subdivision of 
which he shall be an officer.” 


Sec. 12-105, Comp. St. 1929 fixes the time within which bonds and 
oaths must be filed. In the case of an appointment to fill a vacancy 
such bond and oath must be filed within thirty days after the appoint- 
ment. Sec, 12-115 provides that upon failure to have the bond exe- 
cuted and approved and filed for record within the time limited by 
law, the office shall become ipso facto vacant. 


State ex rel. Baird v. Slattery, 108 Neb. 415, 187 N. W. 899 was a 
mandamus action to compel the County Judge of Dawes County to 
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approve the official bond of the relator as County Commissioner, Said 
bond was submitted without the oath attached, and in denying the 
mandamus the court said: 


“The oath of office was not indorsed upon the bond which 
was tendered to the county judge. This is required by two 
sections of the statutes. There was an evident purpose on the 
part of the legislature to preserve the oath and bond together, 
and the county judge was fully within his powers and duties 
if he refused to accept and approve such a bond. To approve 
it without the oath would be a patent disregard of the law.” 


Sec. 70-704, Comp. St. Supp. 1941 requires each director before 
entering upon the duties of his office to subscribe to an oath and to 
file a bond with the Secretary of State in the penal sum of not less 
than $1,000. This section must be construed, together with Sec. 12- 
101, supra, and in so doing it clearly becomes your duty to refuse to 
accept the bond in question unless Mr. Jensen also executes the sta- 
tutory oath and submits the same for filing with the bond. 


PUBLIC UTILITY 
June 23, 1944 
Nebraska State Railway Commission 


Sec. 86-303, Comp. St. 1929 provides as follows: 


“All persons, associations, and corporations, engaged in the 
generating or transmiting of electric current for sale, use or 
purchase in the state for power or other purposes, are hereby 
granted the right of way for all necessary poles and wires 
along, within, and across any public highways of this state, 
subject to the provisions of chapter 154, session laws of Neb- 
raska for 1917, (86-315 to 86-318), and of chapter 202, session 
laws of Nebraska for 1915, (86-305 to 86-312).” 


A number of questions relative to the correct definition of the 
jurisdiction of the Railway Commission over the construction and 
maintenance of pole and wire lines located over, upon or across public 
highways within the state have been recently considered by the Com- 
mission with a view to the possible issuance of a general order with 
relation thereto. 


One matter which may arise for determination in such order as 
may be issued may be the nature and character of the title which 
a utility operating a pole and wire line constructed along the public 
highways within the state, may have. 


Sec. 86-303 by its terms grants a “right of way.” 


In 3 Tiffany on Real Property, 1939 Ed. Sec. 772 it is said that a 
“right of way” is primarily the privilege to pass over another’s land. 
It does not exist as a natural right, but must be created by grant or 
its equivalent. Tiffany gives “right of way” as an example of an 
affirmative easement (Sec. 756) and uses the phrase interchangeably 
with “easement”. (Sec. 772, Sec. 797). 


In the case of Northern Nebraska Power Co. v. Holt County, 120 
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Neb. 724, the right given to construct and operate a power line on a 
public highway was considered to be a franchise and subject to taxa- 
tion. Compare City of York v. Iowa-Nebraska L. & P. Co., 109 Fed. 
(2d) 683 (C.C.A. 8th, 1940). 


In Owensboro v. Cumberland T. & T. Co., 230 U. S. 58, 57 L. ed. 
1389 the court said: 


“That an ordinance granting the right to place and maintain 
upon the streets of a city poles and wires of such company 
is the granting of a property right has been too many times 
decided by this court to need more than a reference to some 
of the later cases ***, (p. 1393) 


“*** Tf the grant be accepted and the contemplated expendi- 
ture made, the right cannot be destroyed by legislative enact- 
ment, or a city ordinance based upon legislative power, with- 
out violating the prohibitions placed in the Constitution for the 
protection of property rights.” (p. 1394) 


Many other cases might be cited, but we are quite confident that 
the right of a utility to maintain and operate its pole and wire lines 
within the confines of the highway is not a mere license, revocable at 
will and without compensation, but is a valuable franchise or easement 
for which compensation must be made if the property is taken or dam- 
aged. 


P. S. What is said in the opinion is not to be taken as a 
holding that the sovereign state may not regulate and control 
the use of its highways and require such changes in location 
of pole and wire lines as may be necessary for the proper use 
of such highways by the travelling public. 


July 10, 1944 


Mr. Robert M. Armstrong, State Tax Commissioner 


You ask ‘whether the electrical transmission lines owned by a 
city of the second class and extending from the municipal plant out- 
side the corporate limits to the other towns and from which lines 
some farmers have been purchasing electric energy, are taxable.” 


In the case of Platte Valley Public Power and Irrigation District 
v. County of Lincoln, 13 S. C. J. 235, real and personal property 
owned by a governmental subdivision of this state was held exempt 
from taxation. 


In the majority opinion the court refused to distinguish between 
property held for governmental purposes and property held for pro- 
prietary purposes, holding the distinction not applicable in cases of 
taxation. While the concurring opinions of two of the judges indicate 
that the majority opinion is in their opinion too broad, still so long 
as the same stands unreversed we would feel bound by it and have 
bees A the conclusion that the property to which you refer is not 
taxable. 
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SCHOOLS 


APPORTIONMENT 


January 13, 1943 
Mr. W. Keith Peterson, County Attorney, Center 


You inquire whether the county superintendent, in submitting to 
the Superintendent of Public Instruction her report of school lands 
located within the county for the purpose of receiving from the tem- 
porary school fund an amount equivalent to the taxes which would 
have been levied had such land been subject to taxation, is required 
to include in such report university and agricultural land within the 
county. 


The requirements for such report are found in Section 79-1609, 
a a Statutes of Nebraska for 1929, which provides in part as 
ollows: 


« * * * That on or before the third Monday of January of 
each year, the state superintendent in making such apportion- 
ment, shall distribute from said school fund for school pur- 
poses, to any and all counties in which there are situated 
school lands which have not been sold and transferred by deed, 
an additional amount sufficient to equal the money that would 
be raised by taxation upon said undeeded school land for 
school purposes were such land subject to taxation, and to 
ascertain the additonal amount to be so distributed the county 
superintendents shall certify to the state superintendent the 
tax levy for school purposes of seach school district wherein 
such school land is located. 


The school lands of the state consist of common school, university, 
agricultural college and normal school lands. It is our opinion that 
the term “school lands,” as used in the above quoted statutory pro- 
vision, includes all of the above mentioned land and that any school 
district in which any of such lands are located is entitled to receive 
from the temporary school fund an amount sufficient to equal the 
money that would have been raised by taxation had such land been 
subject to taxation. Therefore, your county superintendent is required 
to include the university and agricultural lands in her report to the 
Superintendent of Public Instruction. 


ADJOINING DISTRICT 


June 11, 1943 
Honorable Wayne O. Reed, State Superintendent of Public Instruction 
You say: 


“Question 1: Is it the duty of the county superintendent, 
since the passage of L. B. 224, to immediately attach the re- 
maining territory of districts contaning less than four sections 
of land and fewer than twenty persons of school age to 
adjoining district or districts when taken over by the United 
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States for any defense or war project? 


“Question 2: Can the county superintendent sign a stipula- 
tion with the United States Government where the district 
failed to make disposition of real or personal property before 
the members of the board of education moved from the dis- 
trict, as provided for under Section 79-113 of L. B, 224? 


“Question 3: If no county fair is held, can the county board 
appropriate money to pay premiums for school exhibits?” 


L. B. No, 224 makes it the duty of the county superintendent to 
attach the remaining part of a school district to an adjoining district 
when the United States has purchased or appropriated land from a 
district so as to leave less than four sections of land and fewer than 
twenty persons of school age. This act carried the emergency clause 
and is now in full force and effect, and, therefore, the county super- 
nitendent should make such attachment at once so that the property 
attached may be assessed in the proper district. 


We are unable to answer your second question unless we are in- 
formed of the contents of the proposed stipulation. Any proposed 
stipulation should be submitted by the county superintendent to the 
county attorney for his advice and approval. 


Your third question is answered by Sections 79-2120 and 79-2121, 
Compiled Statutes of Nebraska for 1929. Section 79-2120 provides: 


“There shall hereafter be held at the county fair or other 
place in each county having less than sixty thousand popu- 
lation, * * * an exhibit of school work done in each school 
district of said county during the current school year.” 


If no county fair is being held, we are of the opinion that this 
exhibit may still be held and the county board are authorized to 
appropriate the necessary funds, as provided by Section 79-2121. 


SCHOOLHOUSE SITE 
August 11, 1943 
Hon. Wayne O. Reed, Superintendent of Public Instruction 


You state that a ruling was made by your office some years ago, 
under the provisions of 79-208, Comp. St. 1929, that the site of a 
schoolhouse in a district already established can only be changed at an 
annual meeting—never at a special meeting. You ask our opinion as 
to whether this is the correct ruling. 


The ruling which you have set forth is correct, insofar as it affects 
Article III schools. With reference to Article VI schools, however, 
said section contains a proviso, as follows: 


“ 


... and, provided, further, in any school district con- 
taining more than one hundred and fifty children between the 
ages of five and twenty-one years and having a district 
board of six trustees, the schoolhouse site therein may be 
changed and the purchasing of a new site directed, either or 
both, at any annual or special meeting, by a two-thirds vote 
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of those present at any such meeting.” 


This provision, therefore, authorizes an Article VI school to vote 
on change of a schoolhouse site either at an annual or special meeting. 


CLOSING DISTRICT 


August 1, 1944 
Mr. John H. Steuteville, County Attorney, Bridgeport 


You state that a school district in your county has not had any 
legal voters for more than a year last past and that there are no 
children of school age or any residents of the district. You inquire 
when the twenty-day notice required by Section 79-125, Comp. St. 
1929, should be given in order for the county superintendent to close 
the affairs of the district. 


The above cited section provides that when for a continuous period 
of one year a district shall have less than two legal voters residing 
therein, who, for a period of two consecutive years shall fail to main- 
tain its district organization, any court of competent jurisdiction may 
upon a petition being presented by the resident voters of said district 
or by the county superintendent authorize the county superintendent 
of the county to close the affairs of the district. Said section then 
provides: 


“Twenty days previous to any action on the part of the county 
superintendent, notice of such action on the part of the court 
shall be made public in some legal newspaper circulating in 
such county.” 


The language of this provision is not clear, but the term “notice 
of such action on the part of the court” seems to imply that the notice 
is to be given after the petition has been filed with the court and 
prior to the taking of any action by the county superintendent rela- 
tive to closing the affairs of the district under the court’s order. 


EDUCATION FOR HANDICAPPED 
January 22, 1943 


Mr. Wayne O. Reed, State Superintendent of Public Instruction 


We are in receipt of the following letter from the Secretary of 
The Nebraska Society for Crippled Children, to-wit: 


“In Johnson County there are fifteen children with grave 
speech defects whos parents want them to receive the special 
training needed to correct the defects. This requires the serv- 
ices of a speech patholigist or specialist and there are none 
available outside of Lincoln and Omaha. By having such a 
specialist go from Omaha or Lincoln to Tecumseh once a week 
and bringing the children to that locality for this training 
it would be possible to give them the speech correction needed. 
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“The problem then is one of financing. When the Society 

made the original proposal of this measure to members of the 

legislature it was our intent to make it possible for these 

children to receive this instruction. In conferring with the 

State Superintendent Mr. Wayne Reid, on Tuesday, he was _ 
not certain as to how this act should be interpreted in regard 

to this situation. 


“The children must leave their school district and go to ano- 
ther one to secure the training, for it would be impossible 
for any one school district to employ the specialist needed. 


“Mr. Reid said that before he could act he would need an 
opinion from you as to whether this situation is covered by 
the Act and I offered to present the matter to you.” 


Reference to Chapter 79, Article 30, Compiled Statutes Supple- 
ment, 1941, will disclose the provisions made by law for the education 
of physically handicapped children. Section 79-3004 is as follows: 


“The board of education or board of trustees shall furnish one 
of the following types of education to the physically handi- 
capped children who are residents of the school district: 
(1) Pay the tuition in any district within the state for those 
physically handicapped children who are forced to leave the 
school district temporarily because of treatment, care or 
supervision. (2) Provide transportation for those physically 
handicapped children within the school district who are 
physically able to take care of themselves in the regular 
school, if transportation is provided. (3) Provide visiting 
teachers for the homebound physically handicapped child, 
such teachers to be certified and qualified in the same manner 
as required for other teachers in Nebraska. (4) Provide 
correspondence instruction approved by the superintendent 
of public instruction. (5) Provide any other method of 
instruction approved by the superintendent of public instruc- 
tion. 


It would seem that the proposed method of instruction of the fif- 
teen children in question would be within the law, providing some 
feasible method can be worked out which would meet with your ap- 
proval. 


In approving or disapproving the same, we assume that you would 
take into account the funds available and the various school districts 
affected and whether or not they could be so applied as to provide 
a workable plan. 


INSTRUCTION 
February 16, 1943 
Honorable Wayne O. Reed, State Superintendent of Public Instruction 


You say: 


“Many Rural Schools are losing teachers without notice and 
find it impossible to obtain a replacement. The law makes it 
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possible for instruction of their pupils under Section 79-2103, 
however, this cannot be done until a special meeting has been 
called, Section 79-203, and such action has been approved by 
a two-thirds vote of those present: 


““All notices of annual and special meetings shall state the 
day, hour and place of meeting, which shall be within the 
district, and shall be given at least fifteen days previous to 
such meeting.’ 


“In this time of emergency, is it possible for school districts 
to make temporary arrangements with a neighboring district 
for instruction during this fifteen day period?” 


Unless authorized by a two-thirds vote of the electors present at 
a meeting properly called, a district board or board of trustees, as the 
case may be, are without authority to enter into a contract providing 
for the instruction of children within their district by another school 
district. We can find no statutory authority which would authorize 
any temporary arrangement without the approval of the electors. 


March 22, 1943 


Honorable Wayne O. Reed, State Superintendent of Public Instruction 
You say: 


“Does purchase of land by the government remove the land 
from school districts? A number of school districts have been 
disbanded because of placement of Defense Plants. Are 
families living within a plant area considered within a school 
district? If they are not, who is responsible for their school- 
ing?” 


Section 72-601, Compiled Statutes of Nebraska for 1929, authorizes 
the United States of America to purchase land necessary for forts, 
magazines, arsenals, etc. Referring to such lands, Section 72-602 then 
provides: 2 


“The jurisdiction of the State of Nebraska in and over the 
lands mentioned in the next preceding section shall be and 
the same is hereby ceded to the United States: Provided, 
the jurisdiction hereby ceded shall continue no longer than 
the United States shall own or occupy such lands.” 


The above mentioned provisions, however, are not self-executing 
but require an acceptance by the federal government of jurisdiction. 
Public Act No. 825, which became effective October 9, 1940, provides 
that the acceptance of jurisdiction exclusive or partial may be made 
by the head or other authorized officer of any department or inde- 
pendent establishment or agency of the government by filing a notice 
of such apepienos with the governor of the state in which such land 
is located. 


If exclusive jurisdiction is accepted, then the inhabitants of such 
lands cease to be inhabitants of the state and are not entitled to any 
civil or political rights, including school privileges, under the laws 
of the state. It is, therefore, necessary in each instance to ascertain 
whether or not jurisdiction has been accepted. 
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June 15, 1943 


Honorable Wayne O. Reed, State Superintendent of Public Instruction 
You submit the following questions: 


“1. Under Section 79-218 can the children between the ages 
of 7 and 16 who are transferred into a district be counted 
in the statement ‘less than five children .... that the 
school board may close such school and transport chil- 
dren ete.’ In other words, if these transferred children 
are not counted there will be a number of schools in 
which the board of education can contract for instruction 
for their district. 


“2. Under Section 79-2101 can the transferred parents vote 
upon change of school house site in the district to which 
they are transferred? 


“3. Can the transferred parents vote on contracting for in- 
struction with other districts under Section 79-2103? 


“4. Contracting for instruction under Section 79-2103 could 
be no way interpreted to mean a change in school house 
site. Am I right?” 


We will answer your questions in the order in which they have 
been submitted. 


1. We are of the opinion that children who have been transferred 
to a district for temporary purposes need not be counted in determining 
whether there are “less than five children who are seven years of age 
and less than sixteen years of age who will attend school during the 
term,” as set forth in Section 79-218, Comp. St. Supp. 1941. Said pro- 
viso further states that such children must be “residing in the district.” 
Such children are still residents of their home district and are merely 
transferred temporarily and the parents given limited voting privi- 
leges in the transferred district. 


2. Section 79-2101, Comp. St. Supp. 1941, gives to the parents of 
children who have been transferred the right to vote in such trans- 
ferred district on all school matters except that of issuing bonds and 
levying a tax for building purposes. They would, therefore, be en- 
titled to vote upon the question of changing the school house site. 
(See Cunningham v. Ilg, 118 Neb. 682, 226 N. W. 333.) 


3. We believe that the parents of the transferred children would 
also be entitled to vote on contracting for instruction, as provided 
for by Section 29-2103, Comp. St. 1929. 

4. You are correct in your conclusion that “contracting for in- 


struction” under Section 29-2103 cannot be interpreted to mean the 
change in school house site. 


ORGANIZATION 
August 11, 1943 
Hon. Wayne O. Reed, Superintendent of Public Instruction 
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You state that many approved tenth grade schools located in rural 
communities are unable to secure teachers, and ask our opinion as 
to what changes in their organization are necessary in order that they 
may operate as schools of eight grades. You also state that many 
high school districts are having difficulty in employing teachers and 
wish to change their organizations so as to operate as eighth grade 
schools, and ask how this may be done. 


As to schools organized under Article III, nowhere in the statutes 
is there any provision for the teaching of high school subjects and 
nowhere is there any provision authorizing the legal voters to vote 
upon the question of whether or not any high school subjects should 
be taught in such schools. Section 79-503 gives to the district board 
the general care of the schools and states as follows: 


“The district school boards shall have the general care of the 
schools, and shall have the power to cause pupils to be taught 
in such branches and classified in such grades or departments 
as may seem best adapted to a course of study which the 
school board of any county shall establish with the consent 
and advice of the state superintendent. This course of study 
shall apply only to rural schools and shall include all subjects 
now required for a second grade certificate, viz: Agriculture, 
bookkeeping, civics, drawing, arithmetic, English composition, 
geography, grammar, history, mental arithmetic, orthography, 
penmanship, physiology, reading. * * * 


Even though high school subjects have been taught in many of 
these schools in the past, we believe that the district board would 
have the authority to discontinue the teaching of these subjects with- 
out submitting the same to a vote of the electors. 


Section 79-601 authorizes an Article III school to change its or- 
ganization to an Article VI school, where the district contains more 
than one hundred and fifty children between the ages of five and 
twenty-one years. There is no statutory authority, however, which 
authorizes an Article VI school to change to an Article III school. We 
doubt, therefore, whether an Article VI school can change to an Arti- 
cle III organization. 


In schools organized under Article VI, Sec. 79-703 authorizes the 
board of trustees to “establish in the district a high school when or- 
dered by a vote of the district at any annual meeting, and to deter- 
mine the qualifications for such admission to such schools.” Where 
the district at an annual meeting has voted to establish a high school, 
the same cannot be discontinued at this time. 


With reference to rural high school organized under Article VIII, 
these are organized for the express purpose of establishing a high 
school and there is no authority for their discontinuance. 


It is our opinion, therefore, that in Article VIII and Article VI 
schools (where the Art. VI school has voted at an annual meeting to 
establish a high school) it is the duty of the district board to exert 
every effort to employ the necessary teachers to continue the high 
school at this time. If the necessary teachers cannot be secured, a 
special meeting may be called for the purpose of voting on the ques- 
tion of transporting the pupils to a neighboring district for instruc- 
tion and if authorized by a two-thirds vote of those present at such 
meeting, the board may enter into such contract with another district. 
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PRAYERS 
April 29, 1943 
Honorable Wayne O. Reed, State Superintendent of Public Instruction 


You say: 


“The Board of Education of a Nebraska High School has been 
petitioned by several members of the Senior Class to consi- 
der the advisability of eliminating any and all religious fea- 
tures connected with the Senior Commencement or Gradua- 
tion Exercises. These students contend that prayers, invoca- 
tions, benedictions and other religious functions are contra- 
dictory to the spirit and letter of the Constitution of the 
United States of America.” 


In State v. Scheve, 65 Neb. 853, 93 N.W. 169, our court held that the 
reading of the Bible in the public schools is not prohibited, either by 
the constitution or the statutes, unless such practice has taken the 
form of sectarian instruction. High school commencement exercises 
are a part of the school program, and, therefore, it follows that noth- 
ing of a sectarian nature can be made a part of such exercises. 


In our research we have been able to find only one case where this 
identical question was involved, namely, State v. District Board of 
Joint School District No. 6, etc., 162 Wis. 482, 156 N. W. 477, wherein 
the court held that if the prayer was non-sectarian in character there 
was no violation of any constitutional right. The court said: 


“We think it would be difficult to pick out any clause of sec- 
tion 18, art. 1, of the Constitution which by any fair or rea- 
sonable construction could be said to be violated by the de- 
livery of a non-sectarian prayer at a graduation exercise. 
No man is compelled to worship, nor compelled to attend a 
place of worship, nor does he, as before stated, attend such 
a place, except in the most technical sense, when he attends 
graduation exercises. Pupils do not congregate on such an 
occasion for the purpose of worship, and the short non-sectari- 
an invocation that is usually given is a mere incident, which 
occupies but a few moments of the two hours or more that 
is usually occupied with the program prepared for such oc- 
casions. If the prayer be nonsectarian, it does not interfere 
with any right of conscience that the law recognizes, and 
neither is the matter of permitting it the giving of any pre- 
ference to any religious establishment or religious mode of 
worship in a constitutional sense.” 


That the provisions of the Wisconsin constitution pertaining to this 
question are similar to those of our own was recognized by our court 
in State v. Scheve, supra. We are, therefore, of the opinion that an 
invocation or prayer, given at a high school commencement in our 
public schools, is not a violation of any legal right unless the prayer 
offered is sectarian in character. The acknowledgment of a Supreme 
Being within our schools is not a violation of any constitutional right. 
Even the framers of our federal constitution, which guaranteed to 
every man the right to worship according to the dictates of his own 
conscience, prefaced that instrument by expressing their gratitude to 
Almighty God for freedom. 
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It may be that where there are substantial objections to such 
practice it would be a wise policy to eliminate such proceedings from 
the program, but this is a matter for the school officials to determine 
and not a question of legal right. This thought was expressed in the 
Wisconsin case above quoted, wherein the court said: 


“For reasons that will be stated later, we conclude that the 
petitioners are not entitled to relief on the facts stated. 
Nevertheless, we think it would be a wise exercise of official 
discretion to discontinue such practices as are here complained 
of when objection thereto is made by any substantial number 
of school patrons. We do not underrate the efficacy of prayer. 
Neither are we prepared to say that the average high school 
graduate may not need it. But whenever it is likely to do 
more harm than good, it might well be dispensed with. It is 
not at all times wise or politic to do certain things although 
no legal rights would be invaded by doing them.” 


SCHOOL ELECTIONS 


June 16, 1943 
Honorable Wayne O. Reed, State Superintendent of Public Instruction 


You state that due to the severe storm which covered a large part 
of the State of Nebraska last Monday evening, June 14, several hund- 
red rural school districts found it impossible to hold their annual 
meeting on that date. You ask our opinion as to how these districts 
may now care for the business which was to be transacted at the 
annual meeting. 


Section 79-201, Compiled Statutes of Nebraska for 1929, fixes the 
date for the holding of these annual school district meetings. Said 
section provides as follows: 


“The annual school meeting of each school district shall be 
held at the school-house, if there be one, or at some other 
suitable place within the district on the second Monday of 
June of each year. The officers elected as hereinafter provid- 
ed shall take possession of the office to which they have been 
elected upon the second Monday of July, and the school year 
shall commence with that day.” 


This section was originally enacted in 1881 and read as follows: 


“The annual school meeting of each school district shall be 
held at the school house, if there be one, or at some other 
suitable place within the district, on the first Monday of 
April of each year, and the school year shall commence with 
that day.” 


Said statute was construed in State ex rel. Crosby v. Cones, (1884), 
15 Neb. 444, 19 N. W. 685, to prohibit the election of officers at an 
adjourned annual meeting. The court held: 


“The annual school meeting of each school district for the 
election of officers is required to be held on the first Monday 
of April of each year, and there is no authority to adjourn 
the election to another day.” 
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Justice Maxwell in the opinion stated: 


“Section 8 provides for an adjournment from time to time for 
the purpose of locating a site, but we find no authority to 
adjourn the election of officers. The fact that the school 
year dates from the date of the election tends to show the 
intention of the legislature to have the election take place at 
the time indicated, and we are not aware of any authority 
to postpone the same. We are of the opinion, therefore, that 
the election held on the fourth of May was a nullity, and that 
the defendant is the lawful treasurer of said school district.” 


It will be noted that one of the reasons upon which the court 
based their ruling, namely, that the school year dates from the day 
of election, is not available under the statute as now amended, since 
the school year now does not commence until the second Monday of 
July and the date of the annual meeting is fixed for the second Mon- 
day of June. Although our court in the later case of State ex rel. 
Reinhardt v. Talich, (1924), 112 Neb. 723, 201 N. W. 144, which was 
decided after said statute was last amended, followed the ruling in 
State v. Cones, supra, they apparently overlooked the fact that the 
statute had been amended, since, in the opinion, Justice Letton quoted 
the section which we have above quoted from said case. Neverthe- 
less, these cases are authority to the effect that election of officers 
cannot be held at an adjourned meeting. 


The problem which you have before you however presents a dif- 
ferent question, namely, where an Act of God prevents the holding of 
a school district meeting at the time provided in Section 79-201, 
can such meeting be held at a later date? Our statutes make no pro- 
vision for holding a later meeting under these conditions and we have 
been unable in the limited time which we have had to study this 
question to find any direct authority which would authorize the hold- 
ing of the meeting at a later date. We must, therefore, look to the 
general rules to govern us in this case. 


In 18 Am. Jur. 250, paragraph 112, it is stated: 


“The prevailing view seems to be that where the date of an 
election is not left to the determination of officials, but is 
unequivocally fixed by statute, the provision is regarded as 
mandatory and the election officials have no authority to 
change the date .... This rule, however, is not inflexible, 
for a statutory provision as to the time for holding an elec- 
tion will be treated as directory where it appears from its 
general scope and policy that such was the legislative intent. 
Moreover, where an election clearly expresses the will of the 
voters, the courts are disinclined to set such election aside 
because of a departure from a statutory provision as to the 
time of holding it, even if such provision is regarded as man- 
datory. Thus, if the holding of an election on a day different 
from the day fixed by law was not induced by any corrupt or 
fraudulent motives but was the result purely of a mistake, and 
no one was prevented from voting thereby, the court may, 
in the exercise of its discretion, refuse to consider an attack 
upon its validity ....” 


While the Legislature may not have anticipated such a condition 
occurring as has here presented itself, they have clearly provided that 
upon certain questions such as the election of officers, etc., the electors 
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of the district should be given an opportunity to speak. In providing 
for notice of special and annual meetings, Section 79-203, Compiled 
Statutes of Nebraska for 1929, states: 


“All notices of annual or special meetings after the first meet- 
ing has been held as hereinbefore provided, shall state the 
day, hour and place of meeting, which place shall be within 
the district, and shall be given at least fifteen days previous 
to such meeting by posting up copies thereof in three public 
places within the district; but no annual meeting shall be 
deemed illegal for want of such notice... . 


This provision would indicate that the Legislature intended that 
no mere technicality or the failure of an officer to perform his duty 
in regard to giving notice of the annual meeting should invalidate such 
meeting and prevent the electors from expressing themselves on the 
matters to be voted upon at such meeting. Surely it was never intend- 
ed that where through an Act of God an annual meeting could not 
be held that the electors should then be prohibited from exercising 
their right of franchise. 


Section 79-1604, Compiled Statutes of Nebraska for 1929, provides 
that the State Superintendent shall decide disputed points in school 
law and all such decisions shall be held to have the force of law until 
reversed by the courts. Under this provision it becomes your duty 
to decide the question at issue. 


It is our opinion that under the authority given you by the above- 
cited section of the statutes, you may properly rule that where a 
school district was prohibited from holding its annual meeting last 
Monday, June 14, due to the storm which covered a large part of the 
state, that another date should be fixed for the holding of such annual 
meeting and fifteen days notice of such meeting be given to the 
voters as provided by Section 79-203. We believe that such notice 
should expressly state that this is an annual meeting and further, it 
would be advisable to expressly set forth the matters which are to be 
considered at such meeting. If this is done, we believe that the officers 
elected would be legally elected and all other matters to be voted upon 
at the annual meeting may legally be voted upon at this meeting. 


This opinion is not to be construed as holding that where a meet- 
ing was actually and legally held last Monday, June 14, that the same 
is invalid, although some of the electors may not have attended the 
same because of the storm. We are merely saying that where no 
meeting was actually held because of the storm (and we are taking into 
consideration the severity of the storm which covered a large part of 
the state) another meeting may be called as herein set forth. 


TRANSFERS 
June 26, 1944 


Mr. W. O. Baldwin, County Attorney, Hebron 
You submit to us the following facts and question: 


“A party living in school district A has children of school 
age. He lives three miles from the school house in school 
district A. He lives one and one half miles from the school 
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house in school district B. His children attend parochial in 
town. If transferred to school district B, taxes on the farm 
where he lives will be materially reduced. He has made 
application to the County Superintendent for transfer to 
school district B. Under these circumstances is he entitled 
to the transfer?” 


Section 79-2101, Comp. St. Supp. 1941, which authorizes the trans- 
fer from one school district to another where the residence of the 
parents or guardians of the children is located more than one and one- 
half miles from the school house in their own district and nearer to 
the school house in an adjoining district was clearly enacted for the 
purpose of permitting children to attend school at the nearest school 
house when the facts as set out in said section existed. It is clear 
from the wording of said section that no transfer of the land may be 
made from one district to another unless there are children of school 
age who have not yet completed the eighth grade residing on said 
land, and if such children do not intend to attend school in the district 
to which they request to be transferred, we do not believe that they 
are entitled to the transfer any more than would a person be entitled 
to transfer his land when he has no children of school age who have 
not completed the eighth grade residing thereon. 


TREASURER 
October 13, 1943 
Mr. Donald W. Cox, County Attorney, Hayes Center 


You state that there are both high school and grade school districts 
in counties adjoining Hayes County whose districts extend into Hayes 
County, and for whose support taxes are levied and collected in Hayes 
County. In each instance the school buildings of said district are 
located in the adjoining county. Each of the treasurers of said school 
districts customarily files a bond in the county in which the school 
buildings are located, but fails to file a bond in Hayes County. You 
ask our opinion as to whether such school district treasurers should 
not also file a bond in Hayes County. 


Section 79-404, Compiled Statutes of Nebraska for 1929, provides 
that each school district treasurer shall within ten days after election, 
execute to the county and file with the director a bond of not less 
than five hundred dollars in any instance nor less than double the 
amount of money, as near as can be ascertained, to come into his 
hands as treasurer and at any one time. This bond when approved by 
the director is required to be filed in the office of the county clerk 
of the county where the school district is situated. 


Where, as in the cases which you have presented to us, the school 
district is located in two different counties, we beleive that is is neces- 
sary that a bond be executed to each of said counties in order to 
comply with the provisions of said section. 


You further state that there are school district treasurers of dis- 
tricts located completely within Hayes County who have failed to 
file a bond, and others who frequently present an order for a sum in 
execss of one-half of the amount of their bond. Any person elected 
treasurer of a school district who fails to file the required bond with- 


—272— 


in the ten days provided by statute is not qualified to act as such 
treasurer, and we are of the opinion that a county treasurer who pays 
funds to a school district treasurer under such circumstances is 
liable on his bond in case of defalcation on the part of the district 
treasurer. 


We are further of the opinion that a county treasurer is without 
authority to pay to a school district treasurer a sum of money in 
excess of one-half of the amount of the bond on file with the county 
clerk. The filing of this bond with the county clerk is notice to the 
county treasurer and it becomes his duty to ascertain whether a suffi- 
cient bond is on file before funds are paid to the school district trea- 
surer. 


November 15, 1943 
Mr. Raymond B. Morrissey, County Attorney, Tecumseh 


You say: 


“Section 79-2513 of the Nebraska School Laws provides that 
the treasurer of schools in cities of 1000 population or more 
shall give a bond payable to the County. This bond, I 
presume, should be filed in the office of the County Clerk. 


“My question is, how are the school funds protected after they 
are paid by the County Treasurer to the school treasurer? 
Should the school district require a bond payable to the school 
district also? 


“It seems that bond should be payable to the school district 
in order to protect the school funds.” 


While Section 79-2513 merely mentions that a school district 
treasurer shall be required to give a bond payable to the county, no 
doubt the bond contemplated is a faithful performance bond requiring 
due performance of all duties required of him as school district trea- 
surer. Under such a bond, the school district or anyone else damaged 
by the failure of the officer to perform his duty would be entitled to 
pasos tre! an action in the name of the county to recover the loss 
sustained. 


Under a similar statute, this right is recognized in Thurston 
County v. Chmelka, 135 Neb, 342, 281 N. W. 628, an action brought 
by certain taxpayers in behalf of themselves and all taxpayers of the 
district to recover against the school district treasurer and his bonds- 
men for loss sustained through default of the treasurer. 


WARRANTS 


June 6, 1944 


Mr, Elmer F. Witte, County Attorney, Pawnee City 
You inquire as to whether or not there is any statutory provi- 
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sion which limits the issuance and registration of warrants by school 
districts. 


School district boards are not limited as are County Boards and 
City Boards in the amounts of warrants for general school purposes 
which they may lawfully issue. In State ex rel. Collins v. Gardner 
et al., 79 Neb. 101, 112 N. W. 373 it is said: 


“There is no restriction in the school law upon the power of 
school district officers to issue warants in payment of teach- 
ers’ wages and current expenses payable out of the general 
fund, and warrants issued for a liability of this nature in- 
curred during previous years may be paid out of funds de- 
rived from taxes levied and collected during the current year.” 


What is said here is limited to the issuance of warrants for general 
school purposes. It is doubtful if a school board may issue warrants 
for any other purpose in excess of the amount of funds on hand or 
already provided for. 


SCHOOL LAND 
February 15, 1943 
Board of Educational Lands and Funds 
You say: 


“We wish your opinion in answer to the question ‘Does the 
holder of a lease on State School Land have the right to sub- 
lease said land to the War Department for military purposes; 
more particularly for use as a Precision Bombing Range?’ ” 


Section 72-217, Compiled Statutes Supplement, 1941, provides that 
an application for the lease of any school lands shall contain an affi- 
davit “that he will not sublease the same for a consideration greater 
than the rental stipulated in the original lease or contract; that he 
ath commit no waste nor damage upon the land nor permit others to 

Oo so;” 


A lessee is therefore bound by the provisions of said section and 


cannot sublease at a greater rental than the amount provided for by 
the terms of this lease. Also, he is bound by the covenant that he will 
commit no waste on the land nor permit others to do so. If the pur- 
pose for which the land is sublet would constitute waste, the leasee 
would be prohibited from leasing for such purpose. In Fawn Lake 
Ranch Co. v. Cumbow, 102 Neb. 288, 167 N. W. 75, in reference to the 
school land lease in question, the court said: 


“The lease to plaintiff is not by its terms an agricultural 
lease; in other words, the plaintiff has the right to use the 
premises for any purpose which he desires as long as he 
does not commit waste or spoliation..... 1 Washburn, 
Real Property (4th ed.) *108, defines waste as follows: ‘Waste, 
in short, may be defined to be whatever does a lasting dam- 
age to the freehold or inheritance, and tends to the perma- 
nent loss of the owner in fee, or to destroy or lessen the value 
of the inheritance.’ ” 
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We have no information as to whether or not the United States 
Government would commit any damage or waste to the land when 
used for a Precision Bombing Range, but, if so, the lesee would be 
prohibited from subleasing for such purpose. 


STATE GOVERNMENT 


AUDITOR OF PUBLIC ACCOUNTS 


March 17, 1944 


Honorable Frank Marsh, Secretary of State 


You ask whether the Auditor of Public Accounts may charge the 
salary of the accountant making the audit of the Alliance office of the 
Nebraska Brand Committee against the appropriation of $250.00 from 
the Poa brand inspection and theft prevention fund, as provided 
for in L. B. 96. 


The appropriation to which you refer provides as follows: 


“ * * * including not to exceed $250.00 travel and necessary 
expense for two annual audits of the Department of State 
by the Auditor of Public Accounts * * * ” 


Similar appropriations from the cash funds from other depart- 
ments are found in L. B. 96, for example, in the appropriation for 
the Department of Agriculture and Inspection we find: 


“« * * * not to exceed $1,200.00 for expense of auditing De- 
partment of Agriculture and Inspection by the Auditor of 
Public Accounts. -* * -*:” 


The appropriation for the State Assistance and Child Welfare 
provides, “$500.00 for expense of auditing State Assistance and Child 
Welfare Department by the Auditor of Public Accounts,’ and from 
the miscellaneous cash funds of the University of Nebraska there is 
appropriated “not to exceed $4,600.00 for the purpose of defraying 
expenses of two annual audits of the University of Nebraska, including 
trust funds, by the Auditor of Public Accounts.” Numerous other 
similar appropriations are made for the purpose of auditing the other 
Departments of State. 


The departments to which we have referred to above are all locat- 
ed in the City of Lincoln and the expense of auditing would be little, if 
anything, except the salaries of the accountants performing the work. 
It seems clear, therefore, that the term “expense,” as used in the vari- 
ous appropriations includes the salaries of the accountants performing 
the audit. We must, therefore, conclude that the term “expense,” as 
used in the appropriation from the Nebraska Brand Committee, was 
also intended to cover the salary of the accountant, 
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NEBRASKA STATE RAILWAY COMMISSION 


May 6, 1944 
Nebraska State Railway Commission 


You ask whether or not the Nebraska State Railway Commission 
has jurisdiction over the problem presented by the refusal of a rail- 
road to issue free transportation for the return of an employee to his 
home station upon his discharge while away from home. 


The general rule as to the power of railway commissions is stated 
in 51 C. J. 39 as follows: 


“The power of the commission does not extend, however, 
to acts of a utility not affecting its public duties; its jurisdic- 
tion is limited to matters or controversies wherein the rights 
of a utility and the public are involved, and it has no power 
to adjudicate purely private matters between a utility and 
an individual, or between two utilities, except, in juridictions 
in which the commission is given judicial powers by consti- 
tutional provision, where the controversy is of such nature as 
may impair the capacity of the utility to perform public 
obligations; nor can it compel a utility to perform its con- 
tracts with patrons or others. * * * ” 


We find nothing in the constitution nor in the statutes of Nebraska 
which confers jurisdiction in such cases upon the commission. In the 
year 1919, the Legislature enacted a statute relating to the efficiency, 
sufficiency and safety of the service, facilities or equipment of a 
railroad, which acts now appear as Sections 75-215 to 75-217, inclusive, 
Compiled Statutes of Nebraska for 1929, and in this statute the Legis- 
lature included the following provision: 


“Tt is further provided that nothing herein contained shall 
be construed as giving the state railway commission jurisdic- 
tion or control of the relations between the railway com- 
panies and their employees and employees’ orders, either con- 
tractual or otherwise.” 


It may be that if an employee is wrongfully discharged away 
from his home station that he can recover damages for the wrongful 
discharge and that the expense of returning to his home station would 
be one element of those damages, but such damages would have to 
be recovered in a suit in a court and the commission would not have 
jurisdiction over it. If there is any provision in the contract between 
the employees and the railroad company requiring the company to 
return a discharged employee to his home station, this also would 
have to be enforced in a court and not in the commission. 


It is our opinion that the commission does not have jurisdiction 
under the circumstances described. 


SECRETARY OF STATE 


March 26, 1943 
Honorable Harry E. Gantz, State Senator, Senate Chamber 
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You have submitted to us a proposed bill to amend Section 20-530, 
Compiled Statutes of Nebraska for 1929. The title to the bill is as 


follows: 


“FOR AN ACT to amend section 20-530, Compiled Statutes of 
Nebraska, 1929, relating to service of process in civil actions; 
to provide that the designation of the Secretary of State as 
the agent of a nonresident operating or causing to be operated 
a motor vehicle upon any public street or highway of this 
state shall be irrevocable and binding upon the executor, 
administrator or personal representative of such nonresident; 
and to repeal the original section.” 


In Downing v. Schwenck, 138 Neb. 395, it was said: 


“Plaintiff argues that, since it was the purpose of section 
20-530 to subject a nonresident motorist to the jurisdiction 
of the courts of this state, in the same measure as a resident, 
the statute should, by liberal construction, be held to have 
application also the personal representative of a deceased non- 
resident motorist, in view of the fact that the personal repre- 
sentative of a resident is subject to suit and service of process 
for the torts of his decedent. The question has been passed 
upon a number of times, under substantially similar statutes, 
in other jurisdictions. Some of these cases are State v. Davi- 
son, 216 Wis. 216, 256 N. W. 718, 96 A. L. R. 589; Dowling v. 
Winters, 208 N. Car. 521, 181 S. E. 751; Donnelly v. Carpenter, 
55 Ohio App. 463, 9 N. E. (2d) 888; Young v. Potter Title & 
Trust Co., 114 N. J. Law, 561, 178 Atl. 177; Lepre v. Real 
Estate-Land Title Trust Co., 11 N. J. Misc. 887, 168 Atl. 858; 
Riggs v. Schneider’s Exr., 279 Ky. 361, 130 S. W. (2d) 816; 
Minehart v. Shaffer, 86 Pitts. L. J. (Pa.) 317; Vecchione v. 
Palmer, 249 App. Div. 661, 291 N. Y. Supp. 537. All of these 
decisions have refused to recognize the application of such a 
statute, without the use of more specific terms, to the personal 
representative of a deceased nonresident motorist. We can 
find no cases that sustain plaintiff’s contention, and none has 
been cited to us.” 


If reference be made to the case of State ex rel. Ledin v. Davison, 
(Wis. 256 N. W. 718, 96 A. L. R. 589, which is cited in the Nebraska 
case from which we have just quoted, it will be found that that case 
had to do with a statute similar to our own in which a similar result 
was reached. The court said: 


“Construing the language of section 85-05 (3) according to its 
common or approved usage, we find nothing in it to suggest 
that the Legislature intended to provide for service of pro- 
cess upon an executor, administrator, or personal represen- 
tative of a deceased nonresident who, in his lifetime, had used 
or operated a motor vehicle on the highways of. this state, 
but who died prior to being served, by serving process upon 
the secretary of state. Had the Legislature so intended, it 
would have been a simple matter to make manifest such 
intention by adding to the following language found in the 
statute the language italicized: 


“ ‘Shall be deemed an’ irrevocable ‘appointment’ binding up- 
on his executor, administrator, or personal representative. 
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“‘Action or proceeding against him’ or his executor, adminis- 
trator, or personal representative. 


“*That any such process against him’ or his executor, adminis- 
trator, or personal representative. 


“ ‘Shall be of the same legal force and validity as if served 
on him personally’ or upon his executor, administrator, or 
personal representative. 


“*And such service shall be sufficient service upon the said 
noresident’ or upon his executor, administrator, or personal 
representative. 


“Provided, that notice of such service and a copy of the 
process are within ten days thereafter sent by mail by the 
plaintiff to the defendant, or to his executor, administrator, 
or personal representative ‘at his last known address.’ 


“Whether a law which contained some or all of the italicized 
language, clearly revealing that the Legislature intended that 
the executor, administrator, or personal representative of a 
deceased nonresident should be irrevocably bound by his 
decedent’s appointment of the secretary of state as his lawful 
attorney upon whom might be served process in an action 
to recover damages growing out of the use of our highways 
by a nonresident, would be a valid enactment, subject to no 
constitutional objection, we do not decide. Suffice it now 
to say that we find nothing in section 85.05 (3) authorizing 
service of process upon the executor, administrator, or person- 
al representative of a nonresident who, if living, might have 
been served with process under that section.” 


It will be noted (a) that the proposed bill follows quite closely 
the bill suggested in the opinion in the Davison case and (b) that the 
Wisconsin court does not decide that such a bill would be constitution- 
al. It appears to us therefore that this is mere dicta. 


It occurs to us that there are two objections to the proposed bill. 
First, it is a general rule that death revokes agency. The following 
is taken from the Annotation to the Davison case, 96 A. L. R. 597: 


“And the rule that death revokes agency was held to preclude 
substituted service in case of death of the defendant, a non- 
resident, under a provision making the commissioner agent 
for the acceptance of process, in Lepre v. Real Estate-Land 
Title Trust Co. (1933) 11 N. J. Mis. R. 887, 168 A. 858.” 


The general rule as to the termination of the agency by death of 
the principal is thus stated in 2 C. J. S. 1174: 


“Although the obligations of a deceased person are as a rule 
binding upon his estate, yet, since the authorized acts of the 
agent are in their nature the acts of the principal, and by 
legal fiction the agent’s exercise of authority is regarded as 
an execution of the principal’s continuing will, as set forth in 
§ 1 of this Title, the rule is well established both at common 
law and by statute that the death of the principal ordinarily 
terminates the agency as a matter of law in the absence of 
circumstances giving the agent an authority coupled with an 
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interest. The fact that the agency is in terms irrevocable, 
or is declared to be binding upon the principal’s heirs and 
personal representatives, or is expressed to be for a definite 
period which at the time of death has not yet expired, does 
not prevent its revocation by the death of the principal, and, 
of course, an attempt to create an agency to begin at the 
principal’s death is nugatory. Accordingly, except, of course, 
where the agency is renewed by the heirs or representatives 
of the deceased principal, the acts of the agent purportedly 
done on behalf of the principal subsequent to his death are not 
binding upon the estate or the personal representatives of the 
principal. Also, where the agency was not coupled with an 
interest, the death of the principal has operated to revoke an 
authority to draw money on deposit, to open a deposit box, 
to sell or transfer the principal’s property, to convey land 
and execute a deed, to occupy land, to execute and deliver a 
lease, to make collections, to make payments, to make an as- 
signment, to make delivery of a gift, and an authority to 
act generally as agent.” 


The proposed bill would by statute change a definite rule of law 
and in view of the rule of the Federal Constitution as to full faith 
and credit, might be stricken down by the provisions of the Fourteenth 
Amendment to the United States Constitution. 


Again, there are considerations which might operate against sub- 
jecting a personal representative appointed in another state which 
would not apply to the person himself so long as he is alive. In an 
analysis of the case of Downing v. Schwenck, contained in the Twen- 
tieth Nebraska Law Review, p. 173, it is suggested that: 


“ 


. it is a well-settled principle of conflicts that an exe- 
cutor or administrator is not subject to suit in a state other 
than that in which he was appointed, since he is a represen- 
tative of the court which appointed him, subject to control 
by that court, and is not to be interfered with by the courts 
of other states ot ea 


citing as authority therefore: 


“Goodrich, Conflict of Laws, (1938, 2d ed.) sec. 488; Restate- 
ment of the Conflict of Laws, (1934) secs, 512-514; 3 Beale, 
Conflicts of Laws, (1935) sec. 514.1; Jefferson v. Beall, (1898) 
117 Ala. 436, 23 So. 44; Greer v. Furgenson, (1892) 56 Ark. 
324, 19 S. W. 966.” 


While the question is not free from doubt, we would incline to the 
view bh the courts would probably refuse to sustain the statute as 
amended. 


June 11, 1943 


Mr. Max G. Towle, County Attorney, Lincoln 


You mention several of the Nebraska statutes providing for serv- 
ice of summons upon the Secretary of State, Auditor of Public Ac- 
counts and Director of the Department of Insurance for non-resident 
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defendants and state that your county sheriff would like to know 
whether or not service could be made upon a deputy of one of these 
officers or upon some other person in the office in the event the 
officer himself is out of the office by reason of being ill or absent from 
the county or state. 


While the problem was mentioned by the Supreme Court of Neb- 
raska in the case of Schwabe v. American Rural Credits Association, 
104 Neb. 46, 175 N. W. 673, the court found it unnecessary to decide 
the question because the service was bad for other reasons. Our Su- 
preme Court has held in a number of cases, however, that statutes 
Beene for constructive or substituted service must be stricly con- 
strued. 


The following general rule is to be found in 21 R.C.L. 1360, para- 
graph 110: 


“As has been stated, statutes sometimes require foreign cor- 

porations to designate a certain public officer to receive serv- 

ice of process in actions against them. Under such statutes 

z has been held that service cannot be made on the officer’s 
eputy.” 


In the case of Amy v. The City of Watertown, 130 U. S. 317, 32 
L. Ed. 946, the Supreme Court of the United States held as follows: 


“Where a particular method of serving process is pointed out 
by statute, that method must be followed; and this rule is 
especially exacting in reference to corporations, and when the 
statute designates a particular officer upon whom process 
may be served no other officer or person can be substituted.” 


The Supreme Court of Nevada in the case of Lonkey v. Keyes 
Silver Mining Company, 21 Nev. 312, 31 Pac. 57, stated: 


“The act of February 25, 1889, provides that foreign corpora- 
tions owning property or doing business in this state shall 
apoint a resident agent, on whom service of process can be 
made within this state, and that on failure to make such ap- 
pointment, service may be made by delivering a copy to the 
secretary of state. Held, that service on the deputy secretary 
of state was not a compliance with the law and that the 
court acquired no jurisdiction by such attempted service.” 


The Nevada case has been cited with approval and followed in 
a number of other jurisdictions, although in a few, owing to a slightly 
different wording of the statute in their own state, have held to the 
contrary. 


The various provisions of the Nebraska statutes differ somewhat 
and it is our opinion that the particular statute involved in any case 
should be strictly followed. If the statute says that service shall be 
made upon the Secretary of State and contains no provisions for serv- 
ice upon anyone else or filing in his office, the service should be made 
upon the Secretary of State and not upon a deputy. If the statute 
provides that an attempt shall be made to serve the president of the 
corporation or some other officer of the corporation, before resort is 
‘had to service upon the state officer named, the summons should be 
served upon the president of the corporation or other officer of the 
corporation designated, if possible, and if it is not possible, the return 
should show that an attempt was made to obtain such service and 
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why it could not be so served in order that the service upon the state 
officer may be held valid. 


August 24, 1944 


Honorable Frank Marsh, Secretary of State 


We have your request for an opinion relative to the matter of 
service of summons upon the Secretary of State as a process agent 
for corporations, which inquiry presents several questions, which will 
be answered in the order presented. 


1. To the question whether it is necessary for the Secretary of 
State to accept service of a real estate tax lien foreclosure without 
payment of fee, it is our opinion that this action will be governed by 
the provisions of Section 24-165 C.S.Supp. 1941. This section requires 
the payment of a fee of Three Dollars and we are of the opinion that 
unless this is paid upon demand by the Secretary, that he need not 
accept the process as from the language of the statute, this appears 
to be required. 


2. Your second question is divided into three parts. To the 
question as to whether an address need be provided for each defend- 
ant corporation included in one process it is our opinion that this is 
not necessary. The duties of the Secretary will be completed when 
he transmits the process and other papers, if any, to the address shown 
on his records of the corporation. 


To the second part of this question as to whether the Secretary 
may require separate fees for each defendant corporation included 
in one process, it is our opinion that it is the intent of this section that 
he should collect Three Dollars for each corporation so served. 


To the third part of this question, our opinion is that this section 
contemplates he should have a copy of each process for each separate 
transmittal. 


3. Your third question is as to whether the Secretary is re- 
quired to accept service for a defendant foreign corporation when a 
duly qualified resident agent is shown on the records. Section 24-165 
C. S. Supp. 1941 in our opinion covers foreign corporations which have 
qualified within this state the same as domestic corporations. The 
intent of this section in our opinion is to provide an alternative method 
of service where by due diligence as set out therein the officer cannot 
make service upon the corporation in the ordinary method. Our 
opinion is therefore that a foreign corporation can be served by service 
upon the Secretary. 


4. Your fourth question is as to whether the Secretary must 
accept service for defendant corporations where the records of the 
office do not disclose such a corporation. We do not think so. The 
statute is intended only to cover corporations in the language of the 
anges above cited “any corporation operating or organized under 
this article.” 
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ADJUTANT GENERAL 


May 26, 1944 


Honorable Robert M. Armstrong, State Tax Commissioner 


Referring to our letter of December 29, relative to the provisions 
of Sec. 26, L. B. 96, 1943, Nebraska Session Laws, S.C.J. 182, you asked 
us as to whether or not funds specifically appropriated for the salaries 
of the Adjutant General and the Assistant Adjutant General might be 
used for support, salaries and wages of the Nebraska State Guard and 
the Military Department. We advised you that inasmuch as the ap- 
propriations for the salaries of the Adjutant General and the Assistant 
Adjutant General were earmarked for those particular purposes and no 
others, they could not be used for any other purpose designated by 
the Legislature in the bill. 


We have, however, made further investigation of this matter. 
So much of Section 26 as is material here is as follows: 


“Salary of Adjutant General reappropriate unexpended bal- 
ance to auditor account number 232 Salary of assistant adju- 
tant general, reappropriate unexpended balance to auditor 
account 232, Support; salaries and wages of Nebraska State 
Guard and the Military Department; including, not to exceed 
the sum of twenty-four thousand dollars to be used for rental 
of the Omaha City Auditorium for armory purposes for the 
period July 1, 1943 to June 30, 1945, at the rate of one thous- 
and dollars per month, reappropriate unexpended balances in 
auditor account numbers 230, 231, 232 and E-232 as of June 
30, 1943 then VAPPLOpriates ac; ..chsac: asses ecpestoeesieteeen re, $149,000.00.” 


We are advised that auditor account numbers 230 and 231 were 
originally separate accounts, one covering the salary of the Adjutant 
General and the other the salary of the Assistant Adjutant General. 


We are further advised that auditor account number 232 is and 
has been at all times the general account for the support, salary and 
wages of the Nebraska State Guard and the Military Department. You 
will note that what is apparently attempted to be done is to transfer 
what unexpended balances there may be in account numbers 230 and 
231 to account number 232; then to reappropriate the unexpended 
balances in 230, 231 and 232 and then appropriate the additional sum 
of $149,000.00, all for the support, salaries and wages of the Nebraska 
State Guard and the Military Department. 


We find that the provisions of Sec. 26 follow quite closely the 
recommendations made by the Governor and presented at the 1943 
session of the legislature. We are also advised that as of June 30, 1943 
there remained unexpended in accounts No. 230 and No. 231 a total 
of $13,400.00. 


It would be our conclusion from the above that it was the inten- 
tion of the legislature to appropriate the unexpended balances in ac- 
counts No. 230 and No. 231, to wit, $13,400.00, to support, salaries 
and wages of the Nebraska State Guard and the Military Department 
and that the same may be properly used for that purpose in addition 
to the other sums appropriated by Sec. 26 of L. B. 96. 
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In order that there may be no misunderstanding in regard to this 
matter we would make the following observation: There is apparently 
no outstanding appropriation for the specific purpose of paying the 
salary of the Adjutant General or the Assistant Adjutant General for 
the current biennium ending June 30, 1945. 


Under the provisions of Sec. 22, Art. III of the constitution, bills 
making appropriations for the salaries of officers of the government 
shall contain no provisions on any other subject. The appropriation 
for the salaries of State Officers for the biennium ending June 30, 
1945 will be found in L. B. 95 Neb. 93, Laws, S.C.J. 175, and it will be 
noted that the Adjutant General and his Assistant are not included. Re- 
ference to the session laws for years preceding 1943 will indicate that 
salaries for the Adjutant General and the Assistant Adjutant General 
have been included in the State Officers’ Salary Bill instead of the 
general appropriation bill. 


It is therefore, in our opinion, very doubtful whether the Adjutant 
General or his Assistant could draw any compensation from the state 
for the biennium ending June 30, 1945, even though they might be 
relieved from federal service. 


Assuming, however, that a provision for the payment of the 
salary of the Adjutant General and the Assistant Adjutant Gene- 
ral might fairly be discerned under the provisions of the general ap- 
propriation bill above discussed, and assuming that the same would 
be valid, then we would have this situation: Unless a certain amount 
was retained in auditor account No. 232 sufficient to meet any claim 
which might be made hereafter thereon for the payment of their 
salaries on discharge from federal service, they could receive no com- 
pensation from the state. 


We mention these facts so that caution may be used in the distri- 
bution of these monies and possible future deficits avoided. 


BOARD OF CONTROL 


March 24, 1943 


Board of Control, Building 


You ask whether the Board of Control now has authority to make 
a direct contract with the United States Government, or any agency 
thereof, such as the Army or Navy, for the manufacture and sale to 
the Government, or such agency, of war articles for use in the prose- 
cution of the war. 


It is our understanding that by Executive Order, No. 9196, federal 
restrictions upon the manufacture and purchase of such articles where 
prison made were suspended for the period of the war and six months 
thereafter. The intent afid purpose of such order, according to a 
message received from Maury Maverick of the War Production Board, 
was: 


“ * * * to remove all legal barriers for Nebraska and other 
states to negotiate directly with federal procurement agencies 
or prime contractors holding war contracts and to utilize all 
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available prison manpower to produce for the war effort. 


The question of contracting with “prime contractors” is not involv- 
ed in your interrogatory and is not considered in this opinion. The 
question presented, therefore, is as to whether our statutes with regard 
to the utilization of prison labor would in any way prevent the enter- 
ing into such a contract as is described. Section 83-910, Compiled 
Statutes of Nebraska for 1929, is as follows: 


“It shall be the duty of the board of control to provide labor 
for the prisoners and keep them employed so far as possible 
for the greatest profit to the State and the general welfare and 
health of the prisoners; and no labor shall be hired out by 
contract except as hereinafter specifically provided. Under 
the direction of the board of control, the warden shall em- 
ploy as many prisoners as necessary in the manufacture of all 
such articles used by the state or by state institutions as may 
be found practicable to manufacture. To this end the warden 
shall provide machinery, prepare shop room and employ 
such persons as it may be necessary to instruct the prisoners 
in such manufacture.” 


Section 83-920, Compiled Statutes of Nebraska for 1929, is as 
follows: 


“The board of control may confine at hard labor in the peni- 
tentiary convicts not employed in such public works, and the 
board of control may use such convicts in such industrial 
enterprises as they may deem advisable having in mind a 
minimum of competition with free labor.” 


These two statutes constitute a part of the same chapter of the 
Compiled Statutes and should be construed together. It is true that 
Section 83-910 provides “no labor shall be hired out by contract ex- 
cept as hereinafter specifically provided.” However, Section 83-920 
provides that “the board of control may use such convicts in such 
industrial enterprises as they may deem advisable having in mind 
a minimum of competition with free labor.” The provisions of Section 
83-956, Compiled Statutes of Nebraska Supplement for 1941, provide 
for the purchase by agencies of the state of all articles required by 
such agencies which are produced or manufactured by convicts and 
are evidently intended to furnish an outlet for convict made goods 
within the state departments and institutions. 


We would see no reason why your Board might not enter into 
such a contract as is above specified. This would but extend to 
agencies of the United States the same right of contract for prison 
made goods which now exists in the various state departments, and 
under the form of contract contemplated, would not seem in any way 
to violate any of the terms of the provisions of the law as far as we 
have been able to discern them. 


February 3, 1944 


Board of Control, State of Nebraska 
During our conversation yesterday, you inquired as to the correct 
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method of receiving bids on new construction at the penitentiary. 
Section 83-122, Compiled Statutes 1929, provides for improvements 
of state institutions and reads in part as follows: 


“The board shall have general charge over the erection of 
new buildings and over all repairs and improvements of 
buildings, including fire escapes, and of the improvements of 
grounds and other properties for which legislative appropria- 
tions are or shall be made. Buildings and other improvements 
costing more than one thousand dollars shall be constructed 
under estimates furnished by the deputy inspector and super- 
visor of construction, and shall be let by contract, properly 
advertised, to the lowest responsible bidder, except as pro- 
vided in this section: Provided, that in all repairs, improve- 
ments or new buildings at any institution, convict labor or 
the labor of state charges shall be employed wherever the 
board deems the same to be practical. The successful bidder 
shall furnish a bond for the faithful performance of his duties, 
and shall enter into a formal contract with the board for the 
same. When contracts are to be let, advertisements shall be 
published in at least three daily Nebraska newspapers, one 
of which shall be published in Omaha and one in Lincoln, 
stating that sealed proposals will be received by the board 
at their office on the date therein stated for the furnishing of 
materials, the construction of buildings or the making of re- 
pairs or improvements, and that plans and specifications can 
be seen at said office. All bids or proposals shall be accom- 
panied by a certified check in a sum fixed by the board and 
payable thereto. All contracts shall be awarded to the lowest 
responsible bidder, but the right shall be reserved to reject 
any and all bids. ‘At the opening of such bids the deputy in- 
spector and supervisor of construction shall be present to 
verify details of same. Upon the awarding of such contracts 
the attorney general shall prepare a contract in conformity 
therewith to be entered into by the board and the contract- 
ing parties, and the board shall require a good and sufficient 
bond from the contractor for the faithful performance of such 
contract. In all cases where material described in any con- 
tract can be obtained from any of the state institutions, the 
board shall exclude the same from the contract: * * * .” 


Section 73-101, Compiled Statutes Supplement 1941, pertains to 
public lettings in general and reads as follows: 


“It is hereby provided that whenever the State of Nebraska, or 
any department or any agency thereof, any county board, 
county clerk, highway commissioner, the mayor and city 
council or commissioner of any municipality, or the officers of 
any school district, township or other governmental subdivi- 
sion shall advertise for bids in pursuance of any statutes of 
the State of Nebraska, on any road contract work or any 
public improvements work, or for supplies, construction, 
repairs and improvements, and in all other cases where bids 
for supplies or work of any character whatsoever, are received 
for the various departments and agencies of the state, and 
other sub-divisions and agencies above enumerated, that they 
shall fix not only the day upon which such bids shall be 
returned, received or opened, as provided by other statutes, 
but shall also fix the hour at which such bids shall close, or 
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be received or opened, and that they also provide that such 
bids shall be immediately and simultaneously opened in the 
presence of the bidders or representatives of the bidders when 
the hour is reached for the bids to close; provided, that where 
bids are being opened on more than one contract, the officials 
having in charge the opening of said bids may if they deem 
it advisable award each contract as the bids are opened. Any 
officer or person who may be in charge of any such bids prior 
to the time fixed for the simultaneous opening, who shall 
open prior to said time, or otherwise disclose to any bidder the 
contents, amount or other details of any rival bidder shall be 
subject to a fine of not less than Twenty-five Dollars nor more 
than Two Hundred Fifty Dollars. Any person violating any 
of the provisions of this act shall likewise be subject to a 
fine of not less than Twenty-five Dollars nor more than Two 
Hundred and Fifty Dollars.” 


It will be noted that these sections contain no minimum time for 
the publications to run such as appears in Section 39-1424, Compiled 
Statutes 1929, for highway construction, nor is it necessary to run 
the notices “in the county where the work it to be done.” In leaving 
the method and time discretionary with the board, such publication 
methods may be adopted as experience proves most satisfactory and 
advantageous. In our opinion, were notices to be published in the 
Lincoln, Omaha and such other papers as might attract competent 
bidders for a period of three successive weeks, and the day set for 
opening the bids not less than twenty days after the first publication, 
all statutory requirements for the receiving of bids on new construc- 
tion at the penitentiary would have been complied with. 


BOARD OF EDUCATIONAL LANDS AND FUNDS 


September 2, 1943 
Hon. Carl G. Swanson, State Treasurer 
You say: 


“L. B. 97 adopted by the 1943 Legislature provides in part ‘If 
the bonds in any of such funds shall sell for more than par 
value, the difference between the par value and the selling 
price of the bonds sold shall, as a part of the respective per- 
manent funds, be considered as a capital gain and set up as 
a capital reserve to offset past capital losses.’ 


“Does the law intend that the so-called capital gain shall be 
allocated to and become a part of the permanent trust funds 
of the particular fund which formerly held the bonds? 


“If this gain is made a part of the permanent trust fund, may 
it be invested? 


“Would it then be proper to credit the income from the in- 
vestment to the temporary or interest accounts of the particu- 
lar funds involved?” 


Under the provisions of L. B. 97, when any bonds are sold at a 
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premium, it is required that you first replace in the temporary fund 
any premium which was paid from the temporary fund when such 
bonds were purchased by the Board of Educational Lands and Funds 
and not already repaid to such temporary fund. You are further re- 
quired to credit any accrued interest to the temporary fund. The 
balance of the premium received is to be considered as a capital gain 
and credited to and becomes a part of the permanent fund for the 
purpose of replacing past capital losses. 


The investment of this said capital gain will be governed by all 
of the rules and regulations governing the investment of the permanent 
fund and any interest or income derived therefrom should be credited 
to the temporary fund to be expended as provided by law. 


September 14, 1943 


Board of Educational Lands & Funds 


You have submitted to us an invoice from the Klopp Printing 
Company, Omaha, addressed to the county treasurer of Sherman 
County in the sum of $119.00, dated April 13, 1938. This invoice is 
for a school land record book to be used by the county treasurer of 
Sherman County. You further attach certain correspondence which 
shows that this bill was first submitted to the Board of Educational 
Lands & Funds in April, 1938, and rejected by the said board. A 
letter attached to the invoice from F. A. Grow, County Treasurer of 
Sherman County states that this sum of $119.00 has been deducted 
from the school land rentals which have been collected by that office. 


You inquire whether this deduction may properly be made. 


Under the Constitution and Statutes of the State of Nebraska, 
the rentals from these school lands must be applied exclusively to the 
support and maintenance of the common schools of the state. There- 
fore, this deduction can definitely not be made from these rental funds. 


Section 72-205, Compiled Statutes Supp. of Nebraska, 1941, pro- 
vides in part as follows: 


“The Board of Educational Lands & Funds shall furnish to 
the respective county treasurers such books, records, and 
information as are necessary to conduct the school land 
business of their respective counties... ” 


This provision makes it the obligation of the Board of Educational 
Lands & Funds to furnish to the county treasurer the necessary 
record books for keeping the school land accounts. We believe, how- 
ever, that these purchases should be made by the Board through the 
regular channels instead of permitting each county treasurer to 
make his own purchases. We are further of the opinion that there 
is no authority for the present Board of Educational Lands & Funds 
to now authorize payment of a purchase made in April of 1938, even 
if such purchase was properly made. The county treasurer’s only 
remedy is to present this matter to the Sundry Claims Board for 
consideration. 
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DEPARTMENT OF LABOR 


January 20, 1943 


Mr. O. M. Olsen, Commissioner of Labor 


Referring to your letter of January 15, 1943 wherein you say: 


“Will you please be so kind as to give this department your 
opinion as to whether or not the Omaha branch of the Fede- 
ral Reserve Bank of Kansas City is an employer subject to 
the provisions of the Nebraska Female Labor Law, being 
Sections 48-203 to 48-207 and 48-217 to 48-219, Compiled Sta- 
tutes of Nebraska.” 


The question presented is whether a banking institution comes 
under any kind of business covered by sections in the Nebraska laws 
regulating the employment of female labor, and because, as pointed 
out in State vs. Crounse 105 N 672 (181 NW 562) “it was evidently 
deemed best by the lawmakers to describe in what establishments 
female labor should be regulated, rather than to attempt to regulate 
certain kinds of labor in all establishments” to place a bank within 
any of the businesses mentioned in Sec, 48-205 C. S. Supp. 1941 it 
must be termed an “office,” and yet, by the same reasoning as applied 
in the Crounse case which held that a newspaper was not “mechanical 
establishment” simply because they used machinery, a bank would 
not ne an “office” simply because they do a certain amount of office 
work. 


Hence, in our opinion, the Federal Reserve Bank of Kansas City, 
Omaha, Nebraska would not come under the provisions of Sec. 48-205- 
215-216-217-218-219, C. S. Supp. 1941. 


But, as to Sec. 48-203 and 204, you have a different classification. 
Sec, 48-203 reads: “It shall be the duty of every agent, proprietor, 
superintendent or employer of female help within the State of Neb- 
raska—” which would include a Federal Bank, and hence, Sec. 48-203 
and 204 would, in our opinion, apply to Federal Reserve Bank employ- 
ees in Nebraska. 


March 19, 1943 


Department of Labor, Division of Placement and Unemployment Ins. 


We have again very carefully checked the opinion given your 
office by Mr. Kelley, May 8, 1941, and the opinion by Mr. White to 
Mr. Max Towle, October 19, 1942, in conection with your recent letter 
of March 2, 1943. 


After our recent examination, we have come to the conclusion 
the opinions are correct and that they are not inconsistent in any man- 
ner. 


We seem to all agree that under the Unemployment Compensa- 
tion Law the claimant shall be charged no fees by any court. 
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The Unemployment Compensation Law does not say, as does 
the Workmen’s Compensation Law, that no filing fee shall be charged 
by the clerk of the court for any service required under the act. 


It is our opinion that the clerk of the district court is entitled 
to the regular filing fees and costs in all cases unless the statute ex- 
pressly states that he shall charge no filing fee for his services renderd. 


Section 48-706, Comp. St. Supp. 1941, in dealing with the unem- 
ployment compensation cases, contains the provision that “costs which 
would be otherwise taxed to a claimant shall be taxed in said courts 
to the commissioner regardless of the result of any such action unless 
justice and equity otherwise require.” 


It may be true that there is a technical difference between fees and 
costs, as stated in your recent letter, but it is our opinion that the 
Legislature, in using the word costs in the above quoted section of the 
statute, meant to use the word in its broad sense, which would include 
fees and all charges which the clerk of the court could charge for his 
services, and did not use the word in its restricted sense, as defined in 
your recent letter. 


A check of the statutes of Nebraska will show that the word costs 
is used in innumerable places in its broad sense covering both fees 
and any other charges that the clerk may charge against the parties 
to a lawsuit. Non-residents of a county may be forced to give securi- 
ty for costs. Section 20-1701. Actions may be dismissed where a 
party fails to give a bond for costs. Section 20-1702. Motion may be 
made for additional security for costs. Section 20-1704. Action may 
be brought on the bond for security for costs. Section 20-1705. 
Where a party files a disclaimer, he shall recover his costs. Section 
20-1706. Costs shall be allowed to the plaintiff upon a judgment in 
his favor. Section 20-1708. Costs shall be allowed the defendant upon 
a judgment in his favor. Section 20-1710. The court may tax costs 
as in its discretion it may think right and equitable. Section 20-1711. 
Costs may be imposed upon a party postponing a trial. Section 20-1714. 
Costs may be allowed on a motion or demurrer in the discretion of the 
court. Section 20-1715. 


In all of the above sections, it would appear that the Legislature 
used the word costs in its broad sense meaning fees and any other 
charges which the clerk might lawfully charge against a party to a 
suit. This is even more clearly shown by Section 20-1707, which 
states that unless otherwise provided by statute the costs of motions, 
continuances, amendments, and the like, shall be taxed and paid as 
the court in its discretion may direct. It will be noticed that the 
Legislature used the word costs of motions, etc., and not the word fees 
for the filing of motions, etc. 


In rechecking Section 33-108, which specifies fees that the clerk 
may charge, we find the section contains a statement to the effect that 
the clerk of the District Court and Supreme Court shall keep a docket 
in which he shall enter the costs chargeable and taxable against each 
party in any suit pending in said courts. Here again, the Legislature 
uses the word costs, instead of the more restrictive word fees. 


As the Legislature in Section 48-706 used the word costs and there 
is no other reference in this regard directly to fees, it is our opinion 
that the Legislature undoubtedly used the word costs in its broad and 
inclusive rather than in its technical and restricted meaning. 
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March 20, 1943 
Hon. O. M. Olson, Commissioner, Department of Labor 


In your recent letter you request our opinion as to whether the 
provisions of Sections 48-412 and_ 48-417, Comp. St. 1929, authorize 
inspection of the Martin Bomber Plant at Fort Crook, Nebraska, by 
the Nebraska Department of Labor. 


The sections of our Labor Laws referred to read as follows: 


Sec. 48-412 C. S, 1929. “All safety appliances prescribed by 
this article shall be subject to the approval of the department 
of labor. (a) Duties of department. The Department of Labor 
is directed and empowered to formulate, adopt, publish, and 
enforce such safety codes, orders, rules, and standards as it 
deems necessary, in order that all employments and places 
of employment shall be, in all respects, so constructed, equip- 
ped, arranged, operated, and maintained as to provide reason- 
able and adequate protection to the lives, health and safety 
of all persons employed therein and frequenting the same, 
as the nature of the employment will reasonably permit. 
Such codes as may be adopted shall be subject to modification 
amendment or repeal at any time, in the discretion of the 
department. (b) Department shall create commissions. The 
Department of Labor shall, from time to time, create com- 
missions composed of employers, employees, and such other 
persons as the department may designate, to assist it in formu- 
lating, adopting, amending or repealing such codes, orders, 
rules and standards. Before any code is adopted, amended or 
reappealed there shall be a public hearing thereon, notice 
of which hearing shall be given such publicity as the depart- 
ment deems necessary. The department may make or cause 
to be made such investigations and surveys as will assist in 
the formulation and modification of such codes, orders, rules 
and standards, (c) Periodical inspections. It shall be the 
duty of the Department of Labor to make periodical inspec- 
tions of all places of employment for the purpose of enforc- 
ing the provisions of such safety codes as have been adopted, 
and any inspector or employee of the Department of Labor 
may order the discontinuance of the use or operation of any 
machine or device which does not conform to the provisions 
of the code or codes pertaining thereto. The Department of 
Labor shall adopt a suitable label to be attached to any such 
machine or device stating that the use or operation of such 
machine or device is dangerous and has been ordered dis- 
continued; such label shall not be removed except upon 
authority from the Department of Labor; and any employer 
or employee who uses or operates, or causes to be used or 
operated, any machine or device so labeled, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be 
fined for each offense in any sum not less than twenty-five 
($25.00) dollars, nor more than one hundred ($100.00) dollars. 
Railroad companies engaged in inter-state or foreign com- 
merce are declared subject to the powers of congress and not 
within the provisions of this act. (d) Petition. Any person 
in interest, or his duly authorized agent, may file a petition 
with the Department of Labor for a review of the validity or 
reasonableness of any code, order, rule or standard made un- 
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der the provisions of this section. The Department of Labor 
shall, as soon as practicable thereafter, hold a hearing to 
determine the issues raised, and shall give ample notice of the 
time and place of such hearing to the petitioner, and to such 
other interested persons as the department may determine. 

(e) Appeal. Any person in interest who is dissatisfied with the 
decision of the Department of Labor may appeal therefrom 
to any court of competent jurisdiction to determine the validi- 
ty or reasonableness of said decision; provided, that the de- 
cision of the department shall be final unless within thirty 
days thereafter one of the parties commences an action in the 
district court as provided herein.” 


Sec. 48-417, C. S. 1929. “Every person operating a plant where 
machinery is used, shall report in writing to the department 
of labor all fatal accidents within forty-eight hours after 
their occurrence, and all other accidents within two weeks 
after their occurrence. Such report shall state fully the cause 
of the accidents, the nature and the extent of the injuries and 
the probable loss of time which will result therefrom.” 


Fort Crook Military Reservation on which the Glenn L. Martin 
Company plant is located was acquired by the Federal Government 
under the provisions of Sections 72-601, 602 and 603, Comp. St. 1929, 
which are as follows: 


Sec. 


72-601, C. S. 1929. “The consent of the State of Nebraska 


is hereby granted to the United States of America to purchase 
such grounds as may be deemed necessary in any city or 
incorporated town in the State of Nebraska, for the erection 
thereon of buildings for the accomodation of the United States 
circuit and district courts, post office, land office, mints or any 
other government office, and also for the purchase by the 
United States of such other lands within the State of Nebras- 
ka as the agents or authorities of the United States may from 
time to time selecet for the erection of forts, magazines, 
arsenals and other needful buildings. 


Sec. 72-602, C. S. 1929. “The jurisdiction of the State of Neb- 
raska in and over the lands mentioned in the next preceding 
section shall be and the same is hereby ceded to the United 
States: Previded, the jurisdiction hereby ceded shall con- 
tinue no longer than the United States shall own or occupy 
such lands.” 


Sec. 72-603, C. S. 1929. “The consent is hereby given and the 
jurisdiction ceded upon the express condition that the State of 
Nebraska shall retain concurrent jurisdiction with the United 
States in and over the lands, so far as that all civil process 
in all cases, and such criminal or other process as may issue 
unde the laws or authority of the State of Nebraska, against 
any person or persons charged with crime or misdemeanors 
committed within said state, may be executed therein in the 
same way and manner as if such consent had not been given 
or jurisdiction ceded, except so far as such process may affect 
the real and personal property of the United States.” 
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The effect of those statutes in removing Military Reservations 
from the jurisdiction Of Nebraska laws was passed upon in the case 
of United States v. Francisco Unzeuta (281 U. S. 138, 74 L. ed. 761) 
wherein the Supreme Court of the United States said: 


“When the United States acquires title to lands, which are 
purchased by the consent of legislature of the state within 
which they are situated ‘for the erection of forts, magazines, 
arsenals, dockyards and any other needful buildings’ (Const. 
art. 1, pp 8), the Federal jurisdiction is exclusive of all state 
authority.” 


“In the present instance, there is no question of the status of 
the Fort Robinson Military Reservation. Nebraska ceded to 
the United States its entire jurisdiction over the reservation 
save in the matter of executing process and opening and 
repairing roads or highways. It was in this view that the 
Federal Circuit Court decided that, after this jurisdiction had 
been accepted by the United States, it could not be recaptured 
by the action of the state alone, and hence, that an act of the 
legislature of Nebraska passed in 1889, seeking to amend 
the act of cession was not effective, and that the statutes of 
the state regulating the sale of liquors were not in force with- 
in the ceded territory. Re Ladd (C.C.) 74 Fed. 31. The con- 
ditions of the cession relating to the execution of criminal 
process were construed as intended to save the right to exe- 
cute process within the reservation for crimes committed 
outside, that is, to prevent the reservation from being a sanc- 
tuary for fugitive offenders.” 


The general proposition as to whether or not a state may enforce 
regulatory laws providing for inspection of manufactured products 
made for the Federal Government and shipped into the state was 
the main point at issue in United States v. Mayo (47 Federal 552) 
which arose because of a Florida statute (Sec. 576.11) which provided 
for inspection of all commercial fertilizer sold in Florida. The Fede- 
ral Government shipped fertilizer into that state and the action was 
brought to enjoin the state officials from its inspection and prevention 
of its distribution. In part the court said: 


“There is aboundant authority for the holding that a State 
under the exercise of the police power may pass regulatory 
acts providing for inspection fees, but that is not the question 
here. The one and only question to be determined is whether 
or not Federal transactions are immune from such State re- 
gulations. It seems to be well settled as a matter of law that 
the police power of a State does not extend to the United 
States, its property or transactions, and that such Federal 
property and transactions are immune from State regulations, 
and State Statutes are invalid under the Supremacy Clause 
of the Constitution (Article VI, Clause 2).” 


A very recent case in the Supreme Court of the United States 
(Mar. 1, 1943) dealt with a state regulation as affecting a Military 
Reservation in the state of California. In that case (Pacific Coast 
Dairy, Inc. v. Dept. of Agriculture, (63 Sup. Ct. Rep. 628) the Federal 
Government had acquired Moffett Field for military purposes. Cali- 
fornia recognized its lack of power to fix retail prices for milk sold 
within enclaves so they memorialized Congress, requesting passage of 
a federal law requiring purchasing officers of the armed services to 
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refuse bids for milk at prices below those fixed under the California 
laws. Congress failed to act, and their legislature passed Sec. 736.3 
(a) (1941) for the purpose of reaching sales on federally owned lands. 
The Pacific Coast Dairy, Inc. contracted to deliver milk on the military 
reservation at a price below that fixed by the state law, and this action 
sought to prevent the Department of Agriculture of California from 
revoking their distributor’s license. The Supreme Court of the United 
States held in granting the injunction: 


“When the federal government acquired the tract, local law 
not inconsistent with federal policy remained in force until 
altered by national legislation. The state statute involved 
was adopted long after the transfer of sovereignty and was 
without force in the enclave. It follows that contracts to sell 
and sales consumated within the enclave cannot be regulated 
by the California law. To hold otherwise would be to affirm 
that California may ignore the Constitutional provision that 
‘This Constitution, and the Laws of the United States which 
shall be made in Pursuance thereof; * * * shall be the su- 
preme Law of the Land; * * * .’ It would be a denial of the 
federal power ‘to exercise exclusive Legislation.’ As respects 
such federal territory Congress has the combined powers of 
a general and a state government, 


“The answer of the State and of the court below is one of 
confession and avoidance,—confession that the law in fact 
operates to affect action by the appellant within federal 
territory, but avoidance of the conclusion of invalidity by the 
assertion that the law in essence is the regulation of conduct 
wholly within the State’s jurisdiction. 


“The court below points out that the statute regulates only the 
conduct of California’s citizens within its own territory; that 
it is the purchasing, handling, and processing by the appellant 
in California of milk to be sold below the fixed price—not the 
sale on Moffett Field—which is prohibited, and entails the 
penalties prescribed by the statute. And reliance is placed 
upon the settled doctrine that a state is not disenabled from 
policing its own concerns, by the mere fact that its regula- 
tions may beget effects on those living beyond its borders. 
We think, however, that it is without application here, be- 
cause of the authority granted the Federal Government over 
Moffett Field. 


“In the light of the history of the legislation, we are constrain- 
ed to find that the true purpose was to punish California’s own 
citizens for doing in exclusively federal territory what by the 
law of the United States was there lawful, under the guise 
of penalizing preparatory conduct occurring in the State,— 
to punish the appelant for a transaction carried on under 
sovereignty conferred by Art. 1 pp 8, clause 17 of the Constitu- 
tion, and under authority superior to that of California by 
virtue of the supremacy clause.” 


“Here we are bound to respect the relevant constitutional 
provision with respect to the exclusive power of Congress 
over federal lands. As Congress may, if it find the national 
interest so requires, override the State milk law of Pennsyl- 


—293— 


vania as respects purchases for the Army, so it may, if not 
inimical to the same interest subject its purchasing officers 
on Moffett Field to the restrictions of the milk law of Califor- 
nia. Until it speaks we should enforce the limits of power 
imposed by the provisions of the fundamental law.” 


In view of those decisions the provisions of the Walsh-Healey 
Public Contracts Act (Sec. 1 (e)) are not troublesome inasmuch at it 
fixes standards but does not delegate the power to the Nebraska 
Legislature to pass laws regulating working conditions on military 
reservations within this state, and in the absence of such grant of 
power by Congress, it is our opinion that our state laws do not author- 
ize inspection by the Nebraska Department of Labor of the Martin 
Bomber Plant at Fort Crook, Nebraska. 


November 15, 1943 


Department of Labor, Division of Placement and Unemployment Ins. 


In your recent letter you call our attention to subdivision (g) 
of Section 48-713, Comp. St. Supp. 1941, which subdivision reads as 
follows: 


“Tf more than the correct amounts of contributions or interest 
are collected, then, under regulations made under this Act, 
proper adjustments with respect thereto shall be made, with- 
out interest, in connection with subsequent contributions. 
If such adjustment cannot be made the commissioner shall 
refund the excess from the fund. Such adjustments or re- 
funds shall be made within four years after the date of such 
over-collection.” 


In your letter you ask whether or not the last provision of this 
section means that any adjustment or refund must be finally adjust- 
ed and paid prior to the expiration of four years from the date of the 
overcollection or whether or not this provision of the section means 
that application for, claim for, or suit for the recovery of such over- 
payment must be made before the expiration of the four-year period. 


We have checked the original records concerning the introduction 
and passage of the act which contained this section of the statute and 
we find that subdivision (g) as it appeared in the original draft of the 
act ended with the sentence “If such adjustment cannot be made the 
commissioner shall refund the excess from the fund,” and such origi- 
nal draft did not contain any provision as to the time in which the 
refund should be made, The records show that the last sentence of 
this subdivision setting out the period of years in which the refund 
should be made was placed in said bill by standing committee amend- 
ment No. 62. According to our investigation the words “application 
for,” as set out in your letter, never appeared in the bill at any time. 


It is our impression that this provision of this section of the sta- 
tute is in the nature of limitations and was so intended by the Legis- 
lature. 
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In 34 Am. Jur. 18, Sec. 10, we find the following: 


“Although in the past the courts have entertained various 
views as to the character of statutes of limitation, it is now 
the prevailing view that such an enactment is not designed 
merely to raise a presumption of payment of a just debt from 
lapse of time, but is a statute of repose, the purpose or object 
of which is to compel the exercise of a right of action within 
a reasonable time. Statutes of limitation are designed to 
prevent undue delay in bringing suit on claims and to suppress 
fraudulent and stale claims from being asserted, to the 
surprise of the parties or their representatives, when all the 
proper vouchers and evidence are lost, or the facts have be- 
come obscure from the lapse of time or the defective memory 
or death or removal of witnesses, The mischief which stat- 
utes of limitation are intended to remedy is the general in- 
convenience resulting from delay in the assertion of a legal 
right which it is practicable to assert. They are enacted on 
the presumption that one having a well-founded claim will not 
delay enforcing it beyond a reasonable time, if he has the 
power to sue.” 


In the Nebraska case of Mayberry v. Willoughby, 5 Neb. 368, the 
Nebraska court uses almost this identical language in defining a statute 
of limitations. 


It is our opinion that statutes of limitations fix periods of time 
in which a person claiming to have a right must take some action to 
enforce said right, either by commencement of suit, filing of claim, 
filing of application, or to in the legal manner set out by the statute 
take some affirmative action to enforce the payment of the claim. 


We know of no instance wherein a statute of limitations has been 
interpreted to mean that the claim which the party has must be 
finally adjudicated and terminated before the period set out in the 
statute of limitations has expired. If this were the rule, as stated in 
your letter, under the present section of the statute the final action 
on or adjudication of claims filed thereunder could be delayed through 
negligence of the department or purposely delayed by the department 
through no fault of the claimant beyond the statutory period of four 
years and the claimant would thus be defeated in the enforcement 
of a legitimate claim against the department through no fault of his 
own. We do not believe this is the intention of this statute or the 
intention of a statute of limitations, 


It is our impression that this section of the statute should be 
construed to mean that one claiming a refund by reason of an over- 
payment or over-collection should assert his right to enforce said claim 
within four years from the date of the overpayment. If the regula- 
tions made by the department under this section of the act require 
that refunds for overpayment or over-collection shall be refunded by 
the party claiming the same making an application for the repayment, 
then the statute should be interpreted to mean that the application 
for refund should be filed within four years from the date of over- 
payment or over-collection. 


In regard to this question, we wish also to call your attention to 
the opinion of the Nebraska court in the case of McDonald v. Lincoln 
County, 4 N. W. (2d) 903, wherein the court in syllabus 6 said: 


“Where a statute creates a right and remedy which had not 
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previously existed and was silent as to the time within which 
action could be instituted, the general statute of limitations 
that action can only be brought within four years after cause 
of action accrues, applies. Comp. St. 1929, §20-212.” 


It is our opinion that it could reasonably be said in the present 
instance that the statute to which you call our attention is silent as to, 
or at least is ambiguous as to the time in which action should be 
instituted to enforce claims under this section of the statute, and that 
being the case the general statute of limitations requiring that action 
to collect shall be brought within four years after the cause of action 
accrued should apply to the present situation. 


February 29, 1944 


Department of Labor, Division of Placement and Unempleyment Ins. 


You ask our opinion as to whether or not the Commissioner of 
Labor should pay fees for recording liens for delinquent unemploy- 
ment contributions under Section 48-713 (d), Comp. St. Supp. 1941. 


It would seem to us that these liens are of the character of chattel 
mortgages and real estate mortgages and that the same fee should be 
paid as is paid for filing chattel mortgages or recording real estate 
mortgages. This we understand to be the present practice and we 
believe same to be correct. 


You refer in your letter to the opinion recently given to the 
Secretary of State in regard to recording of liens filed by the Secretary 
of State for delinquent corporation occupation tax. However, the pro- 
vision for filing such liens contained in L. B. 368, passed by the Legis- 
lature of 1943, does not in our opinion present a ‘parallel situation. 


August 18, 1944 
Mr. Donald F. Miller, Commissioner of Labor 


In your letter of August 17, 1944 you raise the question— 


“Under this regulation the following question has arisen: 
Can a boiler which does not bear the stamp of the National 
Board of Boiler and Pressure Vessel Inspectors be installed? 
For example, can a boiler which is not stamped by the Nation- 
al Board of Boiler and Pressure Vessel Inspectors be installed 
if this Department inspects the boiler and finds that it has in 
effect been built and constructed according to the require- 
ments of the National Board of Boiler and Pressure Vessel 
Inspectors but does not bear their stamp?” 


Section 2 (1) L. B. 219 S. L. 1943 provides as follows: 


“It shall be the duty of the state boiler inspector to inspect 
or cause to be inspected internally and externally, at least 
once every twelve months in order to determine whether all 
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such equipment is in a safe and satisfactory condition and 
properly constructed and maintained for the purpose for which 
the same is used, all steam boilers, tanks, jacket kettles, gene- 
rators and other appurtenances used in this state for gene- 
rating steam under pressure of more than fifteen pounds per 
square inch for power or for heating purposes, in order to 
determine whether said equipment is in a safe and satisfactory 
condition and properly constructed and maintained for the 
purpose for which the same is used.” 


The object and purpose of the foregoing section is to insure the 
safety of the public by preventing the use of equipment which would 
be dangerous unless constructed according to certain specifications 
and containing standard safety appliances, 


We are, therefore, of the opinion that a power boiler may qualify 
for use in this state in any of three ways: 


1. Approved by the National Board of Boilers and Pressure 
Vessel Inspectors. 


2. Approved by a state that has adopted a standard of con- 
truction equivalent to the standard of Nebraska. 


3. Approved by the State Boiler Inspector of Nebraska. 


DEPARTMENT OF ROADS AND IRRIGATION 
October 26, 1943 


Honorable Wardner G. Scott, State Engineer 


In your recent letter you refer us to the above laws of the last 
session of the Nebraska State Legislature and ask our opinion as to 
whether or not either of these two laws provide for the leasing of 
lands owned by the Department of Roads and Irrigation for highway 
use for oil or gas, You also ask who in our opinion is empowered to 
lease said land owned by the Department of Roads and Irrigation and 
to what state fund the rents and royalties should be credited. 


L. B. No. 415 was apparently drafted to cover the Board of Edu- 
cational Lands and Funds of the State of Nebraska and the lands of the 
state under its control, and in our opinion the wording of said legis- 
lative bill is not broad enough to cover land owned by or under the 
control of the Department of Roads and Irrigation. 


Section 1 of L. B. No, 414 reads as follows: 


“The governing board of all lands of the State of Nebraska, 
except the Board of Educational Lands and Funds, and the 
governing board of all cities, towns, counties, public power 
districts, school districts and all other governmental subdivi- 
sions of the State of Nebraska are respectively authorized 
and empowered to lease lands under their control for oil 
and gas exploration and development.” 
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This is the only section of L. B. No. 414 that purports to cover 
those who have the right to lease state-owned lands for gas and oil. 


It will be noted that this section reads ‘The governing board of all 
lands of the State of Nebraska, except the Board of Educational Lands 
and Funds, and the governing board of all cities, towns, counties, etc.,” 
are i grag and empowered to lease lands under their control for 
oil and gas. 


There is, of course, no governing board of the land owned and 
under the control of the Department of Roads and Irrigation, and, 
of course, said department is headed by the State Engineer, and ac- 
cording to our constitution and statutes the Governor of the State 
of Nebraska is the head of all of the Code Departments, including the 
Department of Roads and Irrigation. 


It is our opinion that a board does not mean a state officer. We 
find no decision of our own Supreme Court so stating, but we would 
like to call your attention to some wording of the Texas Court in the 
case of Betts v. Johnson, 96 Tex. 360, 73 S. W. 4, where the question 
under consideration was the power of the court to issue a writ of 
mandamus against members constituting the State Board of Eclectic 
Medical Examiners. 


In the opinion, the court said: 


“But the writ applied for in this case is against a board of 
officers, and not against an officer. It seems that, if it had 
been the purpose to empower this court to issue the writ as 
well against a board of officers as against a single officer, 
the language would have been, ‘any officer or board of offi- 
cers of the state government.’ ” 


It is our opinion that if the Legislature had intended to include in 
this statute the right of the heads of Code Departments to lease state 
lands owned by or under the control of the Code Departments the 
Legislature would have so stated, and in Section 1 of L. B, No. 414 
would have provided that the governing board and the heads of de- 
partments owning and controlling lands of the state were authorized 
and empowered to lease lands under their control for oil and gas. 


The Legislature having failed to make such provision covering 
lands owned and controlled by the Code Departments having no 
governing board, it is our opinion that these Code Departments hay- 
ing no governing board are not covered by this legislative bill and 
have no power or authority to lease lands owned by the departments 
and under their control. 


It being our opinion that such Code Departments having no power 
or authority to lease said lands owned by them or under their con- 


trol, it is unnecessary for us to answer your second question as to 
what state fund the rents and royalties should be credited. 


NEBRASKA STATE RACING COMMISSION 
August 17, 1943 


Mr. J. B. Rossiter. Chairman, Nebraska State Racing Commission 
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You ask as to how you should operate as to funds which may 
have come into your custody. You refer us to Sections 2-1509 and 
2-1510, Comp. St. Supp. 1941 which provide that your commission 
shall pay the expenses of operation and retain the sum of $5,000.00 as 
a permanent fund out of which to pay its current expenses and also 
provide for distribution of the balance among county fairs, 4-H club 
shows and the like. 


You also call our attention to Resolution No. 17 adopted by the 
legislature of 1943, whereby the State Racing Commission is requested 
to deposit all license fees received by it with the state treasurer and 
that disbursement be made by the commission upon proper vouchers 
and warrants in the manner provided by law for disbursements from 
the funds of the state treasury. 


We find that by Section 33 of L. B. 96, Nebraska 1943 Laws, S.C.J., 
the legislature provided as follows: 


“Sec. 33. RACING COMMISSION. Appropriate from Li- 
censes, fees, and Cash Funds. Appropriate all license fees 
arising under section 2-1508, C. S. Supp., 1941, including not 
to exceed $100.00 travel and necessary expense for audit of 
the Racing Commission by the Auditor of Public Accounts, 
all fees, collections and receipts to be deposited with the State 
Treasurer and withdrawn only upon proper voucher therefor 
no estimate.” 


The office of state treasurer is provided for in Article IV, Section 
1 of the Constitution. After naming him as one of the executive offi- 
ces of the state, the Constitution provides: “Officers in the executive 
department of the state shall perform such duties as may be provided 
by law.” 


Section 84-602. C. S. 1929 enumerates the duties of the state 
treasurer and the first of his duties is thus stated: “To receive and 
keep all moneys of the state not expressly required to be received and 
kept by some other person.” 


Sections 2-1509 and 2-1510, C. S. Supp. 1941 cleary provide for the 
receiving and keeping of moneys received by the State Racing Com- 
mission by other persons than the state treasurer. 


The provision in Article III, Section 25 of the Constitution that 
“no money shall be drawn from the treasury except in pursuance of 
a specific appropriation made by law” would not be applicable to 
these moneys if governed solely by Section 2-1509 and Section 2-1510, 
C.S. Supp. 1941. There is, however, another provision of the Constitu- 
tion to be found in Article III, Section 22 of the Constitution which 
provides that “each legislature shall make appropriations for the 
expenses of the government until the expiration of the first fiscal 
quarter after the adjournment of the next regular session,” and it 
seems to us that this provision would be as applicable to state’s money 
not in the custody of the state treasurer as it would to moneys in his 
custody. 


We think, therefore, that it was perfectly proper for the legislature 
to make the appropriation which they did at the 1943 session. 


The real question, however, posed for our consideration is what 
effect to give the provisions in Section 33, L. B, 96 which in effect re- 
quire all funds of the State Racing Commission to be covered into the 
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treasury and vouchered out by warrant as other state funds are 
handled. 


There can be no question but that there is a conflict between this 
provision and the provisions of Section 2-1509. The matter is further 
complicated by the fact that the legislature did not see fit to amend 
either Section 2-1509 or 2-1510, C. S. Supp. 1941. Neither does the 
title to L. B. 96 indicate such change or amendment. 


Still, on the other hand, L. B. 96 is the latest expression of the 
legislature. It is an act complete in itself, deals generally with the 
appropriations of funds of the state and contains sundry provisions 
as to how they shall be handled and expended. 


It is not the function of this office, ordinarily, to declare a statute 
or any part thereof unconstitutional. On the contrary, we are com- 
pelled to indulge every presumption of constitutionality and to up- 
hold the enactments of the state legislature if it is possible to do so. 


While the question is not free from doubt, we should advise you 
to comply with the provisions of L. B. 96. 


We are the more impelled to take this position since by com- 
plying with the provisions of L. B. 96 you will not be seriously in- 
convenienced in handling your funds. None of your discretion as to 
payment of expenses is taken away and even if your funds are paid 
into the treasury, the treasurer would have to maintain the $5,000.00 
reserve for your credit as is required by Section 2-1509. 


CONSTITUTIONAL OFFICERS 
January 26, 1943 
Honorable Don E. Hanna, Senate Chamber 


You say: 


“I would appreciate an opinion relative to the appointive 
powers of Constitutional Officers in Nebraska. 


“Ts it proper for the membership of a committee to be appoint- 
ed by the Governor, under the direction of another constitu- 
tional officer, whereby such officer would be named the chair- 
man of the committee?” 


Your question requires an analysis of several constitutional pro- 
visions. 


Section 1, Article IV of the Constitution relating to officers of the 
Executive Department provides in part: 


“The executive officers of the state shall be the Governor, 
Lieutenant Governor, Secretary of the State, Auditor of 
Public Accounts, Treasurer, Attorney General, Superintendent 
of Public Instruction and the heads of such other executive 
departments as may be established by law. The legislature 
may provide for the placing of the above named officers as 
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heads over such departments of government as it may by 
law create ....The heads of all executive departments 
established by law, other than those to be elected as provided 
herein, shall be appointed by the Governor, with the consent 
of a majority of all the members elected to the Legislature, 
but officers so appointed may be removed by the Governor. 
Subject to the provisions of this Constitution, the heads of 
the various executive or civil departments shall have power 
to appoint and remove all subordinate employees in their 
respective departments.” 


Section 10 of Article IV further refers to appointments and states 
as follows: 


“The Governor shall nominate and by and with the advice 
and consent of the Senate, (expressed by a majority of all 
Senators elected, voting by yeas and nays), appoint all offi- 
cers whose offices are established by this Constitution, or 
which may be created by law and whose appointment, or 
election is not otherwise by law or herein provided for, and 
no such officer shall be appointed or elected by the Legis- 
lature.’ 


The first-mentioned section was amended by the Constitutional 
Convention of 1920. In the Constitution of 1875 this provision was 
found in Article V of said Constitution and read as follows: 


“The executive department shall consist of a Governor, 
Lieutenant Governor, Secretary of State, Auditor of Public 
Accounts, Treasurer, Superintendent of Public Instruction, At- 
torney-General, and Commissioner of Public Lands and Build- 
ings, who shall each hold his office for the term of two years 
from the first thursday and (after) the first tuesday in Janua- 
ry next after his election, and until his successor is elected 
and qualified: Provided, however, that the first election of 
said officers shall be held on the Tuesday succeeding the first 
Monday in November, 1876, and each succeeding election 
shall be held at the same relative time in each even year 
thereafter. The Governor, secretary of state, auditor of pub- 
lic accounts, and treasurer, shall reside at the seat of govern- 
ment during their terms of office, and keep the public records, 
books and papers there, and shall perform such duties as may 
be required by law.” 


Also, Section 26 of Article V of the Constitution of 1875 read as 
follows: 


“No other executive state office shall be continued or created, 
and the duties now devolving upon officers not provided for 
by this constitution shall be performed by the officers herein 
created.” 


Said section was also amended by the Constitution of 1920 and is 
now found in Section 27 of Article IV and provides as follows: 


“No executive state office other than herein provided shall 
be created except by a two-thirds majority of all members 
elected to the senate and house of representatives respective- 


ly.” 
In the case of In re Railroad Commissioners, 15 Neb. 679, 50 
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N. W. 276, which case arose prior to the time these amendments were 
made, in answer to any inquiry from the legislature the court held: 


“The legislature have no power under the constitution to cre- 
ate railroad commissioners. The supervision of railroads by a 
commission would be proper, but the power must be conferred 
on executive offices already existing.” 


In Swanson v. State, 132 Neb. 82, 271 N. W. 264, our court held 
that under the present Constitution the power to create or continue 
an office is vested in the legislative department of the government. 
In discussing the provisions above mentioned the court said: 


“Prior to the adoption of the constitutional amendments of 
1920, the executive department was strictly defined and the 
officers composing it strictly limited to those enumerated in 
section 1, art. V of the Constitution of 1875. Section 26, art. 
V, provided: ‘No other executive state office shall be con- 
tinued or created, and the duties now devolving upon officers 
not provided for by this Constitution shall be performed by 
the officers herein created.’ 


“The conclusion of this court as to the effect of those provi- 
sions was that ‘the creation of an executive state office, or 
the providing for the election or appointment of an executive 
state officer not provided for in said article, could not well 
have been more clearly inhibited.’ In re Railroad Commis- 
sioners, 15 Neb. 679, 50 N. W. 276 


“However, the public policy established in these constitution- 
al provisions was, in 1920, substantially and radically modi- 
fied. The attempt to constitutionally define the executive 
department of state, and definitely enumerate those who 
constituted it, was abandoned. Section 1, art. IV of the new 
Constitution, provided: ‘The executive officers of the state 
shall be (here follows enumeration) * * * and the heads of 
such other executive departments as may be established by 
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“By these amendments the inhibitory powers previously in- 
herent in these constitutional provisions practically ceuised 
to exist.” 


This ruling of the court seems to establish without question “ne 
authority of the legislature to create a new office or departmen: of 
state and unless the head of such office or department is require! to 
be appointed by the governor under the provisions of the Constitut ion, 
the legislature may authorize his appointment by some other per:on 
or group of persons. In answering your question, however, it must 
be determined whether a new office or department is being created 
under the provisions of Section 1, Article IV of the Constitution and 
if so, whether members of the committee to which you refer are the 
heads of such office or department. 


Ona v. Lincoln Liberty Life Ins. Co., 1389 Neb. 65, 296 N. W. 449, 
held: 


“The insurance department, or, as originally termed in the 
statutes, the department of trade and commerce, is not an 
agency created by the Constitution. It is an executive de- 
partment of government, created by the legislature under 


at a 


constitutional authority with power to exercise general con- 
trol and supervision over insurance companies, their organi- 
zation, and the business of insurance in the state.” 


The court said: 


“The insurance department, or as it was originally termed in 
the statutes, the department of trade and commerce, on the 
other hand, is not an agency created by the Constitution. 
Its existence, however, may be traced to the Constitution. 
By the terms of section 1, art. IV of the Constitution, the 
legislature was empowered to establish, in addition to named 
executive officers, such other executive departments as might 
be required. Section 1, art. XII of the Constitution, requires 
that the legislature shall provide by general law for the 
organization, regulation, supervision and general control of 
all corporations, and for the organization, supervision and 
general control of mutual and cooperative companies and 
associations, and that by such legislation the mutuality and 
cooperative features and functions of mutual and cooperative 
companies shall be insured. 


“Pursuant then to constitutional authority, in general terms 
expressed, the insurance code came into being, the design of 
which was to set up an executive department of the state 
government clothed with power to supervise and control the 
business of insurance in Nebraska and of local insurance 
companies and associations, and foreign companies and as- 
sociations doing business within the state, within the super- 
visory limits fixed by the code. The powers of supervision 
and control were lodged in the department of trade and 
commerce and are contained in section 44-201, Comp. St. 1929 


” 


It follows from the discussion in this case that the appointment of 
the director of insurance must be made by the governor under the pro- 
visions of Section 1, Article IV of the Constitution and such right of 
appointment could not be changed by the legislature. No doubt a 
committee or commission of several members could be placed at the 
head of the department and such members would collectively con- 
stitute the head of the department. Unless these members were con- 
stitutional officers they must be appointed by the governor. If, how- 
ever, a constitutional officer is made the head of such department 
and the members of the committee merely act in an advisory capaci- 
ty and the constitutional officer has full authority to disregard their 
advice or suggestions, then such constitutional officer would consti- 
tute the head of the department and the members of such committee 
could properly be appointed by such constitutional officer. 


Any act however which places at the head of such department a 
person other than a constitutional officer creates an executive office 
other than those enumerated in the constitution and must be passed 
by a two-thirds majority of all members elected to the legislature. 
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PUBLIC OFFICERS 
November 30, 1943 
Board of Education of State Normal Schools 


You say: 


“Will you kindly render this office an opinion as to whether 
the presidents of the four State Teachers Colleges of the 
State of Nebraska are considered public officers. 


“We are particularly interested in this matter because of 
funds on deposit by these schools in excess of $5,000.00 which 
are protected by the Federal Deposit Insurance Corporation.” 


The general rule defining a public office is stated in 53 A.L.R. 
595 as follows: 


“A position is a public office when it is created by law, with 
duties cast on the incumbent which involve an exercise of 
some portion of the sovereign power and in the performance of 
which the public is concerned, and which also are continuing 
in their nature and not occasional or intermittent; while a 
public employment, on the other hand, is a position which 
lacks one or more of the foregoing elements.” 


See also note 93 A. L. R. 334; Home Savings and Loan Association 
v. Carrico, 123 Neb. 25, 241 N. W. 763. 


Section 85-304, Comp. St. Supp. 1941, provides for the appoint- 
ment of a president for each normal school, and Section 85-309, Comp. 
St. Supp. 1941, defines his duties as follows: 


“The president of each school shall be the chief executive 
officer thereof and shall be responsible to the board for the 
control and management of the same. All teachers and 
other subordinates in each school shall be under the direc- 
tion of the president, thereof subject to the general regula- 
tions of the board.” 


We, therefore, are of the opinion that the president of a state 
normal school is a public officer within the general rule as above 
given, which said rule has been approved by our Supreme Court. 


BONDS—State Officers 
March 1, 1943 


Honorable Robert B. Crosby, State Senator 
You say: 


“On the floor of the Senate this morning, the following question 
has arisen: 
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“Do the bonds of the State Treasurer or of the State Treasurer 
and his Deputy protect the State of Nebraska, against all 
misappropriations and defalcations which may occur in the 
State Treasurer’s Office, including misappropriations and 
defalcations by minor clerks and employees in that office? 


“Further, do the above mentioned bond or bonds protect the 
State of Nebraska against wrongful handling of securities, 
or monies, deposited with the State Treasurer by other State 
Departments, and held by him as Custodian in addition to the 
regular State funds entrusted to his keeping. : 


“Please give me an opinion on the above questions in time to 
submit to the Legislature on Monday.” 


It is generally true that an official bond of an officer is liable 
for the acts of his deputy, since the deputy is acting for and in the 
name of the officer. With reference to a public officer who is en- 
trusted with public moneys, the general rule is far broader and the 
liability on the official bond of the officer is held to cover the acts 
of all employees and is not merely limited to deputies. In other 
words, with reference to such officer, there is absolute liability placed 
upon him, even as to acts which occur without his fault or knowledge, 
except possibly for losses by act of God or by public enemies. 


The above rule is stated in 43 Am. Jur. 113, Paragraph 309, and 
three annotations are to be found in 1 A.L.R. 228, 102 A.L.R. 179 and 
116 A.L.R. 1067. This rule was applied in the case of City of. Cozad 
v. Thompson, 125 Neb. 79, 252 N. W. 606, and the rule quoted favorably 
from 22 R. C. L. 226, Sec. 5, as follows: 


““The great weight of authority is in favor of holding public 
officers handling public funds to a much stricter accountabili- 
ty than fiduciaries for the loss of private funds. The liability 
of a collector or receiver of public moneys is in a majority 
of jurisdictions that of an insurer. He is answerable in all 
events. The theory on which the doctrine is based is that 
a public officer having public moneys in charge is a debtor 
bound to account and pay over the exact sums received. His 
liability is not regulated by the law of bailment. The basis 
of this rule is public policy.’ ” 


We are, therefore, of the opinion that the bond of the State 
Treasurer may be held liable for any misappropriations or defalcations 
by any of the clerks or employees in his office. As a further precaution, 
however, the statute requires that each employee of the State Trea- 
surer’s office be bonded. Section 12-119, Comp. St. Supp. 1941, relat- 
ing to official bonds, provides in part as follows: 


“* * * deputy state treasurer, fifty thousand dollars; any 
employee who serves as a bond clerk in the office of the 
state treasurer. ten thousand dollars; each and every other 
employee in the office of the state treasurer not less than one 
thousand dollars and not more than ten thousand dollars to 
be fixed by the Governor; * * * ” 


In answer to your second question, we are of the opinion that 
the sureties on the State Treasurer’s bond are liable for any defalca- 
tions as to any moneys which are placed in the custody of the State 
Treasurer by any other state department, since the custody of such 
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funds are a part of his regular duties as State Treasurer imposed 
upon him by the laws of the state. 


March 3, 1943 


Honorable Robert B. Crosby, State Senator 


You ask us to clarify the last paragraph of our opinion issued 
under date of March 1, 1943, and state whether or not the State 
Treasurer’s bond protects the state against the wrongful handling of 
securities, as well as moneys. 


The bond of the State Treasurer is conditioned upon the faithful 
performance of all duties imposed upon him as such officer, and, 
therefore, it is our opinion that the wrongful handling, by either him- 
self or any of his employees, of any securities which are required to 
be placed in his custody by the laws of the state would constitute a 
breach of the conditions of said bond. 


November 6, 1943 


Honorable Ray C. Johnson, Auditor of Public Accounts 


In your recent letter you state that L. B. 221, passed by the 56th 
Session of the Legislature of Nebraska, provides that the premium 
on the bond of the State Purchasing Agent shall be paid by the 
State of Nebraska. 


L. B. 221 relates to purchases by the State of Nebraska and defines 
and establishes the office of purchasing agent, provides for the appoint- 
ment, qualifications, tenure of office and salary, and prescribes the 
powers and duties of such purchasing agent. Section 7 of said legis- 
lative bill provides that the purchasing agent shall give a bond in the 
sum of $10,000.00 and provides that the premium on the bond shall 
be paid by the state. Section 8 of said bill provides for the appoint- 
ment by the purchasing agent of such clerical help and assistance as 
may be necessary and fix their compensation subject to existing laws 
and appropriations made therefor. Section 9 of said bill empowers 
the purchasing agent to purchase supplies, etc., for the state, and pro- 
vides that in the performance of his duties he shall be subject to the 
provisions of all the laws of this state applicable to the expenditure of 
public moneys. Section 1 of the bill provides that the purchasing 
agent shall be a part of and subject to the supervision of the office of 
tax commissioner. 


You ask whether or not the premium for the bond of the State 
Purchasing Agent required in L. B. 221 may be paid out of fund No. 
700, which is a revolving fund established in 1919, which act is found 
on page 1145 of the Session Laws of 1919. You further ask whether 
yal ids the salary of a clerk in the department may be paid out of that 

und. 


The act which establishes such revolving fund in part reads as 
follows: 
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“That there is hereby appropriated out of the general fund 
the sum of three thousand dollars to be used as a fund by 
the printing commissioner for the purchase in quantities at 
wholesale of office supplies, typewriter paper, carbon paper, 
ribbons, second sheets, files, ink, pens, pencils, clips, rubber 
bands and other supplies. Said appropriation to be a work- 
ing capital or revolving fund therefor. 


“That the sum herein appropriated shall be expended by 
the said printing commissioner for the purchase of the above 
mentioned supplies and such stock cabinets as the printing 
commissioner may deem necessary to take care of and handle 
the stock in a satisfactory manner. The printing commissioner 
shall keep a ledger account of all supplies purchased, and 
as the various departments requisition supplies from the 
printing commissioner, said printing commissioner shall 
charge them with said supplies, and shall collect from the 
incidental funds of the several departments each month. 
Said fund shall be kept at all times at its original amount, 
less the stock on hand at the time of invoice.” 


It is a well established rule laid down by the Nebraska Court 
that an appropriation within the meaning of the Nebraska Constitu- 
tion is the setting apart by law of a certain sum from the public reve- 
nue for a specific purpose so that the executive officers are authorized 
to expend that sum and no more for that purpose and no other. See 
State v. Moore, 50 Neb. 88, 69 N. W. 373. 


It is also a well established rule by our court that under Art. III, 
Sec. 22, of the Constitution of Nebraska, no money can be drawn from 
the state treasury except in pursuance of a specific appropriation 
made by law. See Providence Washington Ins. Co. v. Weston, 63 
Neb. 764, 89 N. W. 253. 


An example of how strict our court has construed this provision, 
of the constitution is shown in the case of State v. Wallich, 12 Neb. 
407, 11 N. W. 860, which was a case wherein an act of the Legislature 
appropriated a sum of money for “fugitives from justice, rewards for, 
escaped convicts, sheriff’s fees for conveying convicts to penitentiary, 
etc.” The Nebraska Court held that the term “etc.” could not be 
construed to include sheriff’s fees for conveying a juvenile convict 
to the State Reform School and that the payment of such fees from 
said appropriation were denied under Art, III, Sec. 22 of the Constitu- 
tion, which provides that no money shall be drawn from the treasury 
except in pursuance of a specific appropriation. 


Section 47 of L. B. 93 of the last session of the Legislature reap- 
propriates the receipts for the biennium ending June 30, 1945, inuring 
to the several revolving funds, together with any unexpended bal- 
ances on hand as of June 30, 1943, to each of said funds respectively. 


It is our opinion that fund No. 700, the revolving fund for the 
purchasing agent, was a specific appropriation appropriating moneys 
of the state for the purpose set out in the act creating said revolving 
fund; which are set out above, and it is further our opinion that 
neither the premium for the bond of the purchasing agent required by 
L. B. 221 nor the salary of a clerk can lawfully be paid out of said fund. 
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FUNDS 
January 7, 1944 
Hon. Carl G. Swanson, State Treasurer 


You inquire as to whether or not the Nebraska statutes permit 
the deposit of state funds in a savings bank. 


Sec. 77-2501, C. S. Supp. 1941 reads in part as follows: 


“The state treasurer shall deposit, and at all times keep on 
deposit for safe keeping, in the state or national banks, or 
some of them doing business in this state and of approved 
standing and responsibility, the amount of money in his 
hands belonging to the several current funds in the state 
treasury; and any such bank may apply for the privilege of 
keeping on deposit such funds or some part thereof. * * *” 


The above quoted sentence standing alone would permit the 
deposit of state funds in any bank of approved standing in this state, 
but the next sentence in the section provides as follows: 


“ * * * All such deposits shall be subject to ee when 
demanded by the state treasurer on his check * 


Sec. 8-116, C. S. Supp. 1941 defines a savings bank as follows: 


“The term ‘savings’ bank shall be construed to mean any 
such banking institution as shall, in addition to the exercise 
of other powers, follow the practice of repaying deposits upon 
presentation of pass books and which may require notice to 
be given by depositors before repaying deposits, and whose 
loans are chiefly on real estate security: * * * ” 


It would appear from the wording of these statutes that the 
legislature did not intend to permit the deposit of state funds in 
savings banks. As the intention of the legislature appears clear in 
these sections, we have not examined into the law further to deter- 
mine whether or not there would be any other legal obstacle in the 
way of making such deposit. 


POSTAGE 
March 1, 1943 
Honorable H. G. Greenamyre, State Senator 


Your letter raises the question: Are the provisions of L. B. No. 
410, as printed, within the power of the Legislature insofar as it 
affects those offices created by the State Constitution? 


The Legislature derives its authority and duty to provide for the 
expenses of the state offices and departments from Art, ITI, Sec. 22, 
Constitution of Nebraska, to-wit: “Each Legislature shall make ap- 
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propriations for the expenses of the government until the expiration 
of the first fiscal quarter after the adjournment of the next regular 
session, * * * .”. Our courts have said that the distinction between 
a judicial and a legislative act is that one determines what the law 
is and what the rights of the parties are with reference to transactions 
already had; while the other prescribes what the law shall be in 
future cases arising under it and the executive is to administer and 
enforce. 


We are of the opinion that the purpose of L. B. No. 410, as printed, 
comes under making provision for a necessary item of expense of 
state government and hence its scope is legislative. But when we come 
to the second part of your letter amore serious question presents itself: 
Where is the proper place to put a new government agency? 


Article IV, Section 1, of the Constitution of Nebraska reads in 
part as follows: 


“The legislature may provide for the placing of the above 
named officers (executive officers) as heads over such de- 
partments of government as it may by law create..... 
Officers in the executive department of the state shall per- 
form such duties as may be provided by law.” 


Furthermore, Ariticle III (Legislative) of the Constitution makes 
no provision for the placing of any function of government in the 
office of the Clerk of the Legislature except such functions as are 
incident to the passage of legislation itself. And that is within the 
theory that a Legislature shall say what the law is to be and the 
a Seu branch shall carry into effect the laws passed by the Legis- 
ature. 


In Clark v. Lincoln Liberty Life Insurance Company, 139 Neb. 
65, 296 N. W. 449, an action was brought to require defendant insur- 
ance company to submit a report of its participating and non-partici- 
pating business, and to distribute surpluses belonging to policy holders. 
The District Court sustained defendants demurrer under the theory 
that such relief should come from action by the insurance department. 
The case was reversed and our Supreme Court held: “The District 
Court is a creation of the Constitution, as is also its common law 
and equity power and jurisdiction, and such power and jurisdiction 
are not limited by terminology, and the terminology does not admit of 
legislative limitation, but only of legislative extension” and by the 
same reasoning the Legislature may create a new function of state 
government and select the executive office which in their judgment 
ean best carry the law into effect but no officer of the Legislature 
may be given these duties. 


We are, therefore, of the opinion that the responsibility of carrying 


the law into effect should be placed with an executive officer or the 
head of an administrative department. 


July 9, 1943 


Hon. Ray C. Jonhson, State Auditor 
You say: 
“L. B. No. 410, passed by the 1943 Legislature, provides for 
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the use of a Postage Meter Machine. 


“Just what is my duty should some Department of the State 
of Nebraska present a voucher payable to the Postmaster of 
Lincoln, Nebraska, for the purpose of purchasing postage 
stamps?” 


Examining this law, we note that section 2 thereof is as follows: 


“Beginning July 1, 1943, all official outgoing mail of any 
state officer, department, commission, board, bureau, court 
or other agency, occupying quarters in the capitol building in 
Lincoln, Nebraska or in any state building which may here- 
after be located adjacent thereto, shall be delivered unstamped 
to such central mailing room to be metered and dispatched. 


All employees of such state offices, departments, commissions, 
boards, bureaus, courts or other agencies, when working 
away from the capitol building, shall use the metered mail for 
outgoing mail so far as may be possible, consistent with 
postal regulations.” 


The word “shall” is used, so it would seem to be mandatory 
upon all the officers or agencies covered, as we can discern no intent 
in the act under which shall could properly be read as “may,” or, in 
other words, we see nothing to indicate that the Legislature intended 
this law should be directory. 


The law provides for a fund to be created for the use of the State 
Purchasing Agent which is to be vouchered against by him sufficient 
to cover the postage involved in handling outgoing mail. 


It is further provided by the law, that each state officer or 
agency shall be charged with the exact amount of postage used. 


The law does not appear to cover incoming mail or charges there- 
on, such as postage due, and it will be noted from the portion of the 
law above quoted that it is recognized that it may be necessary for 
employees, when working away from the capitol building, to affix 
postage stamps to their mail rather than to deliver them to the central 
mailing room to be metered and dispatched. Since the subject is 
general, there may be some other exceptions which have not occurred 
to us. But, generally speaking, we would suggest these rules: First, 
all outgoing mail from the offices and agencies mentioned in the law 
should be handled through the central mailing room and no general 
voucher should be issued to any state officer or agency for postage, 
except as hereinafter noted. Second, if it appears from the vouchers 
that postage stamps are required for the exceptions we have noted, 
or any other exceptions which may be determined to be proper, the 
vouchers in such case may be approved. As for example, for the 
purchase of postage stamps to be used by employees, working away 
from the capitol building under circumstances as above suggested. 
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SALARIES 


March 15, 1943 
Hon. John F. Doyle, State Senator, Senate Chamber 


In your recent communication you say: 


“Would you please render an opinion to the writer relative 
to the power of the Legislature to raise salaries of those 
employed by officials of the state, such as deputies, where the 
salary is set by statute? 


“Particular attention is directed to Section 19, Article 3 of 
the Nebraska Constitution, and it’s effect upon the question 
already stated.” 


Article III, Section 19, Constitution of Nebraska provides as fol- 
lows: 


“The Legislature shall never grant any extra compensation 
to any public officer, agent, or servant after the services 
have been rendered nor to any contractor after the contract 
has been entered into nor shall the compensation of any 
public officer, including any officer whose compensation is 
fixed by the Legislature subsequent to the adoption hereof 
be increased or diminished during his term of office.” 


Employees of various officials of the state are removable at any 
time, by the head of the department in which they are employed. 
Article IV, Section 1, Constitution of Nebraska. 


The following sections of the statute authorize the appointment 
of deputies for certain state and county offices: Sections 84-801, 
84-206, 84-506, 84-507, 84-314, 84-608, 84-804, 79-1610, 79-1611, 33-131, 
33-121, 27-401, 26-1205, 26-904, Comp. St. 1929. A quotation of all these 
statutes would unduly exetend this opinion and appears unnecessary. 


In general it may be said that almost without exception these 
statutes provide that the principla officer ‘shall have the power” to 
appoint a deputy, or “may” appoint a deputy, and statutory authori- 
ty rests with the appointing power in each instance to discharge the 
deputy at will. The phrase “his term of office” as used in the 
constitutional provision above quoted is universally held to refer to 
the office rather than to the incumbent, and to mean a fixed and 
definite period of time. State v. Galusha, 74 Neb. 188, 104 N. W. 197 
and Rooney v. City of Omaha, 105 Neb. 447, 181 N. W. 143. 


Under our law, a deputy is an officer within the meaning of the 
Constitution. But if the principal desires to do so, he may remove 
a deputy, and the removal will leave no vacancy which must be 
filled. The deputy is simply an official employee working under the 
direction of his superior, without any fixed or definite term of office. 
A large number of cases from other jurisdictions are quoted in the 
memorandum supporting this opinion, and demonstrate that this is 
the universal rule. Accordingly, the above-quoted constitutional pro- 
vision does not prevent increasing or diminishing the salaries of 
such deputies, or other persons for whom the legislature has not 
fixed a definite term. Since the constitution does not prohibit 
increasing or diminishing their compensation, the following rule ap- 
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plies: 


“In the absence of any constitutional prohibition, or affirma- 
tive provision, fixing the term of office of any officer or his 
compensation, the legislature may change such term or com- 
pensation, and such change of term or compensation will apply 
as well to the officers then in office as to those to be thereafter 
ar Douglas County v. Timme, 32 Neb. 272, 49 N. W. 


March 8, 1943 


Hon. H. G. Greenamyre, State Senator, Senate Chamber 


Reference is made to you communication of February 25th, last 


past, to which you attach a copy of L. B, 106, and in which you ask 
the opinion of this office as to whether the legislature has the power 
to increase or diminish the salaries of the Director of Health and the 
Director of Agriculture and Inspection by an act which will take 
effect during the term for which those officers were appointed and 
which they are now serving. You also ask that we cover the question 
whether the salaries of any appointed or elected official, state or 
county, may be increased or diminished during the term for which 
the officer is elected or appointed. 


The answer depends upon a proper construction of Section 
19, Article III of the Constitution of Nebraska. This section, prior 
to its amendment in 1920, appeared in the Constitution of 1875 in the 
following language: 


“The Legislature shall never grant any extra compensation 
to any public officer, agent, servant, or contractor, after the 
services shall have been rendered, or the contract entered 
into. Nor shall the compensation of any public officer be 
increased or diminished during his term of office.” 


The last sentence of this constitutional provision was held by the 
Supreme Court to apply only to officers “created by the constitution.” 
Douglas County v. Timme, 32 Neb. 272, 49 N. W. 266; State v. Vincent 
46 Neb. 408, 65 N. W. 50; State v. Stewart, 52 Neb. 243, 71 N. W. 998; 
State v. Plasters, 74 Neb. 652, 104 N. W. 1150; State v. Houston, 94 
Neb. 445, 143 N. W. 796; State v. Moores, 61 Neb. 9, 84 N. W. 399. 


These cases also held that in the absence of any constitutional 
prohibition, the legislature may change the compensation of any offi- 
cer, and that such change will apply as well to officers in office at the 
time of the passage of act changing the compensation, as to those 
thereafter elected. Accordingly, it was consistently held, under the 
Constitution of 1875, that the compensation of officers whose offices 
were created by the constitution could not be increased or diminished 
during their terms of office, but that the compensation of county offi- 
cers, and other officers not of constitutional creation, might lawfully 
be changed during their terms. 


The above-quoted constitutional provision was amended in 1920 
to read as follows (Constitution of Nebraska, Art. III, Sec. 19): 
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“The Legislature shall never grant any extra compensation 
to any public officer, agent, or servant after the services have 
been rendered nor to any contractor after the contract 
has been entered into nor shall the compensation of any 
public officer. including any officer whose compensation is 
fixed by the Legislature subsequent to the adoption hereof 
be increased or diminished during his term of office.” 


Taken by itself, this constitutional provision appears to be clear 
and unambiguous and to mean exactly what it says, so that there is 
no room for construction. It is thought by some, however, that because 
the Supreme Court held that the words “public officer” in the Con- 
stitution of 1875 meant “public officer created by the Constitution,” 
it must now be construed to mean the same thing, and that the word 
“officer” in the added language of the new constitutional provision, 
underscored above, must also be construed as meaning only constitu- 
tional officers. If it may be said that there is any ambiguity in the 
present constitutional provision, it is a latent, induced ambiguity, 
brought about by the construction placed by the court on the language 
of the Constitution of 1875. 


It is a cardinal rule of construction that every clause, word, and 
phrase in an act or constitutional provision should be given some 
meaning, and that-the constitution must be construed, if possible, 
so as to give force and effect to each provision (State v. McConnel, 8 
Neb. 28; Luikart v. Higgins, 130 Neb. 395, 264 N. W. 903); that the 
constitution must receive a liberal and general, rather than a strict, 
construction, in order to accomplish the true will of the people as 
expressed therein (State v. Neble, 82 Neb. 267, 117 N. W. 723); that 
the terms of the constitution should be construed according to their 
plain and ordinary meaning unless it is evident that they are used 
in another sense (Hamilton Nat. Bank v. American Loan & Trust Co., 
66 Neb. 67, 92 N. W. 189; State v. Lincoln Traction Co., 90 Neb. 535, 
134 N. W. 278); that courts may not add words to the constitutional 
provision which substantially change the provision as framed (Elmen 
= State Board of Equalization and Assessment, 120 Neb. 141, 231 N. 

- 172). 


It is also a well-established rule of construction that the framers 
of the constitution, and the people who enacted it, are presumed to 
have known the construction previously placed upon the earlier 
constitution, and are presumed to have intended, by amending it 
and adding new language, to effect some change in its meaning. 


If it was the intent of the framers of the present constitution, 
and of the people in adopting it, to continue the prohibition against 
increasing or diminishing the compensation, during the term, of con- 
stitutional officers only, it was wholly unnecessary to amend the sec- 
tion as it stood in the Constitution of 1875. To construe the words 
“including any officer whose compensation is fixed by the legislature 
subsequent to the adoption hereof” inserted in our present constitution 
by the amendment of 1920, as meaning constitutional officers only, 
is to hold that these new added words have no meaning whatever, 
and that their addition to the constitution effected no change in it. 
Such a construction is untenable. The only other possible construction 
is that Section 19, Article III, of the present constitution operates to 
prohibit increasing or diminishing the compensation, during his term, 
of any officer holding a constitutional office, or of any other officer, 
ap compensation is fixed either by the constitution or by the legis- 
ature. 
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Furthermore, if it may properly be said that the language of the 
constitutional provision under consideration is ambiguous, resort may 
be had to the proceedings of the constitutional convention which 
framed the document, as an aid to construction. In this instance, 
reference to the Proceedings of the Constitutional Convention of 1920 
demonstrates beyond question that the intention of that assembly was 
to accomplish exactly what we have said the language does accomplish. 
A careful reading of the constitutional debates in connection with this 
change in the language of the constitution, and other related matters, 
clearly indicates that it was the intention of the convention to extend 
the constitutional prohibition against increasing and diminishing 
compensation during the terms of officers, and to include in the pro- 
hibition not only constitutional officers, but all other officers whose 
salary should be thereafter fixed by the legislature. Proceedings of 
Constitutional Convention, pp. 131, 684, 970, 979, 1254, 1482, 1569, 2184, 
2198, 2568, 2593, 2685, 2823; see also the “Address to the People,” 
Idem. p. 2842. 


A few quotations will illustrate this. In the first discussion of 
the proposed amendment Mr. Byrum said (Proceedings, Constitutional 
Convention, p. 970): 


“In drawing this proposal it is proposed to make that same 
provision extend a little further than our courts have decided 
it extended and I see in that and this provision the same 
provision that is in the Constitution now, ‘the same pro- 
vision shall apply to all public officers including an officer 
whose compensation is fixed by the  lemapee ss In other 
words, it applies it to the county officers... 


Mr. Ross said (Idem.): 


“The reason why this (new language) was added was because 
the Supreme Court of our state had construed that provision 
of the Constitution as it now exists to apply only to those 
officers whose offices were created by the constitution itself, 
and they also held that it did not apply to the officers created 
by the legislature. It was thought by the proposer of the 
bill that this constitutional provision should be extended 
to include all officers created by the legislature... .” 


“Speaking for myself, at least, I consider that the Supreme 
Court of the State, having construed what was meant by 
‘public officers’ in that provision as it existed, would adhere 
to that as applying to a constitutional office, and we then 
thought it was advisable to extend the provision, as the 
language here is, ‘all public officers including those whose 
compensation is fixed by the legislature.’ And the ‘all public 
officers’ clause, referring to the Constitutional officers, as here- 
tofore construed by the Supreme Court, then we add another 
clause, those whose compensation is fixed by the legislature. 
That was the idea I, as a member of the committee, had in 
mind, and the reason we had for that was to prevent aos 
ing of county officers, in particular, and otherofficers .. . 


At another time Mr. Ross (p. 1482) said: 


“It was intended when we passed Proposal No. 71 to reach 
constitutional officers and officers created by the legislature, 
as you will probably remember... . 
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Later (p. 2198), Mr. Norton said: 


“There is a very material change, and the latter part applies 
to an officer whose office is created by law or by the Legis- 
lature, whereas the old provision simply applied to offices 
contained in the Constitution.” 


And Mr. Byrum reiterated his former statements (p. 1482). Many 
statements of similar import may be found in the published report of 
the proceedings of the convention, at the pages indicated on a former 
page of this opinion. They all tend to demonstrate that the entire 
convention understood the purpose of the amendment to be as we 
have herein indicated. 


Since the adoption of this constitution it has not been construed 
by the Supreme Court of this state. It was said however in State 
ex rel. Randall v. Hall, 125 Neb. 236, 249 N. W. 756, that the constitu- 
tional prohibition contained in Section 16, Article III of the 1875 
Constitution “was amended and broadened” by the Constitution of 
1920. In Mehrens v. Bauman, 120 Neb. 110, 231 N. W. 701, the court 
was confronted with the argument that the statute permitting the 
county treasurer to keep the money collected as automobile drivers’ 
license fees increased his compensation during his term in violation 
of Section 19, Article III of the Constitution. The court did not 
decide the question one way or the other, but did devote considerable 
time and space to deciding that the act did not increase the salary 
of the county treasurer. 


In view of these various rules of construction, the considerations 
apparently moving the framers of the constitution, and the reference 
in State ex rel. Randall v. Hall, supra, to the “broadening” of the 
constitutional section under consideration, we are of the opinion that 
Section 19, Article III, of the Constitution prohibits an increase or 
diminution of compensation, during the term, of any constitutional 
officer, as well as of any non-constitutional officer whose salary is 
fixed by the legislature. This would include any county officer whose 
salary is fixed by the legislature. It was pointed out, however, in the 
constitutional debates that it was not intended that the provision 
should be construed to cover anything “except that which the legisla- 
ture terms as a compensation fixed by the legislature” (Proceedings 
of Constitutional Convention, p. 979). 


The Director of Health and the Director of Agriculture and Inspec- 
tion are not constitutional officers. Clark v. Lincoln Liberty Life Ins. 
Co., 139 Neb. 65, 296 N. W. 449. As to them, therefore, it is necessary 
to determine whether their salaries have been fixed by the legislature 
since the adoption of the constitution. 


The verb “to fix’ means to decide definitely, to determine, to 
direct without variation, to establish invariably, to settle. 26 C. J. 
647. A leading case is Cricket v. Ohio, 18 Ohio St. 9. There the 
constitution provided that the general assembly should “fix the term 
of office and the compensation of all officers.” It was held that this 
language did not require the assembly to fix the sum or amount 
which each officer should receive, but did require it to fix a rule by 
which such compensation could be to a certainty determined. Nume- 
rous cases hold that a compensation to be fixed by law must be 
fixed by an amount named in the statute. Hedrick v. U. S., 16 Ct. Cl. 
88; Flagg v. Columbia County, 51 Ore. 172, 94 Pac. 184. To fix implies 
“the establishment of a definite rate of pay.” Morse v. Delaney, 128 
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Misc. Rep. 317, 218 N.Y.S. 571. Other cases defining “fix” are: Rack- 
liff v. Peters, 136 Mo. A. 168. 115 S. W. 503; Bunn v. Kingsbury, 3 
So. Dak. 87, 52 N. W. 673; Gist v. Rackliffe-Gibson Constr. Co., 224 
Mo. 369, 123 S. W. 921; Durnford v. Patterson, 7 Mart. 460, 12 Am. D. 
514; Culberson v. Watkins, 456 Ga. 185, 119 S. E. 319; In Re McLure’s 
Estate, 68 Mont. 556, 220 Pac. 527; McCarthy v. City of Malden, 303 
Mass. 563, 22 N. E. (2d) 104; Bouvier’s Law Dictionary. 


In McCarthy v. Malden, supra, the statute required the city budget 
to include sums sufficient to pay the salaries of officials “fixed by law 
or by ordinance.” The plaintiff was employed by the board of park 
commissioners, but her salary was not fixed except by the park com- 
missioners, which did have authority to fix the compensation of its 
employees. The court said that this would not amount to fixing the 
salary by law or by ordinance. Of the ordinance authorizing the park 
board to fix the compensation, the court said: 


“Obviously the statute does not name the amount of salary 
to be paid, nor does it in any way settle or determine the 
compensation of such persons. At most it would seem to 
delegate to the board the power to fix the compensation.” 


Nowhere does the constitution require that the salaries of the 
heads of the civil administrative departments be fixed by law, and 
the legislature has never seen fit to fix them. The only statute with 
reference to the compensation of these officials is Section 81-103, Comp. 
St. Supp. 1941, which delegates to the governor the power to establish 
the salaries of all persons connected with the various departments and 
of the heads thereof, subject to maximum limitations with reference 
to the director of the department of agriculture, the commissioner 
of labor, the director of health, the state engineer and the director 
of insurance. There are also certain county officers whose salaries are 
not fixed by the legislature, the salaries being left to be fixed by the 
county boards within certain limits. 


Obviously in view of the authorities mentioned above the Direc- 
tor of Health and the Director of Agriculture and Inspection are not 
officers whose compensation is fixed by the legislature and therefore 
as to them it is our opinion that the legislature has the power to pass 
an act which will result in the possible increase or diminution of the 
salaries of these officers, and that such act may be made effective 
at any time, whether during the term of such officers or not. 


It appears that these officers do hold for terms within the mean- 
ing of the constitution. Comp. St. 1929, Section 81-111, provides that 
each secretary (and by subsequent legislation this applies to each 
director) shall hold office for a term of two years from the first Thurs- 
day after the first Monday in January next after the election of the 
governor. The power of removal, which lies in the governor does not 
alter this situation. 


In view of these conclusions it follows that the proposed amend- 
ment to provide that the act shall continue in force until March, 
1945, when the present law shall again be in effect, would also be 
valid so far as any constitutional limitation is concerned. It occurs 
to us however that there are objections to the phraseology of the 
amendment. 


You also have handed us a copy of certain other proposed amend- 
ments. The original bill seeks to amend only Section 81-103, Comp. 
St. Supp. 1941; by the amendment it is proposed to amend the title 
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and the bill, so that the act will amend Section 68-3118, Comp. St. 
Supp. 1941 also, and will affect the salary of the Director of Assistance. 
We are of the opinion that if the legislature sees fit to do so, it may 
amend the title and include in the act the substance of this proposed 
amendment, without doing violence to any constitutional provision. 


July 6, 1943 


Hon. Neil C. Vandemoer, Director of Assistance 
You say: 


“The Board of Control has just received a request from the 
University of Nebraska for the privilege of using the services 
of certain persons in the employ of the Board of Control 
as instructors at the University of Nebraska on a part-time 
basis. 


“The time involved would be not to exceed one hour during 
the normal working day. Additional time may be involved 
after normal working hours. The University would pay a 
normal amount for these services over and above the usual 
salary paid by the Board of Control. It is anticipated that the 
Board of Control would give specific approval of each case 
in which services would be rendered by an employee to the 
University of Nebraska and that a written agreement would 
be entered into between the Board of Control and the Uni- 
versity of Nebraska which would include a statement indi- 
cating the services to be rendered and the time during 
the day that these services would be available to the Univer- 
sity of Nebraska. 


“These services are requested for the reason that the Uni- 
versity has found difficulty in securing capable teaching staff 
and because the persons employed by the Board of Control 
have special qualifications fitting them for this service. 


“Please advise whether there are any legal restrictions which 
would prevent the rendering of these services, and if so, 
what these restrictions are.” 


Providing the positions are not incompatible and providing that 
the time of the person employed is paid for at a fair rate, not exorbitant 
for the amount of time which he spends in each employment, we 
know of nothing in the law to prevent one from working part time 
in separate departments or agencies of the state. His vouchers, 
however, should be so carefully prepared as to indicate in each instance 
that he is only a part-time employee and the basis upon which com- 
pensation is paid him for his services. 


What we have said applies only to employees and is not to be 
construed as applying in any way to those holding public office, as to 
which the compensation is fixed by law. 


—317— 


TAXATION 


ASSESSMENTS 


May 5, 1943 
Mr. Julius D. Cronin, County Attorney, O’Neill 


Under date of April 30, you say: 


“In your opinion does the notice required by Section 77-1612 
have to be in writing? 


“The following situation has been presented to the County 
Assessor and County Clerk. A precinct assessor at the last 
real estate assessment last year raised the valuation on certain 
town property; no written notice was given the owner; the 
owner states that he did not know of the increase until he 
came to pay his taxes a day or so ago and he claims that the 
increase is void under the section above quoted and the de- 
cision of our Court thereunder. The County Assessor claims 
that he discussed the matter with the taxpayer on the tele- 
phone telling him what the proposed raise was and asking 
him about it and telling him that if he was dissatisfied that 
he would have to appeal to the Board of Equalization, giving 
the time of their meeting. The taxpayer denies that conversa- 
tion. I am wondering if such an oral notice is sufficient to 
meet the requirements of that statute? 


“Tf it is not sufficient what procedure should now be adopt- 
ed to correct the assessment?” 


Section 77-1612, Comp. St. 1929, is as follows: 


“The precinct assessors shall complete their assessment rolls, 
schedules, lists and returns, and not later than the last Monday 
of May in each year. The county assessor shall complete 
his revision of the same and shall file them with the county 
clerk on or before the second Monday of June of each year. 
In years in which real estate is assessed for taxation purposes, 
it shall be the duty of the county assessor, before such filing, 
to notify the record owner of every piece of real estate 
which has been valued at a higher figure than at the last pre- 
vious assessment. Such notice may be given by post card 
addressed to said owner’s last known address. It shall des- 
cribe said real estate, and state old and new valuation there- 
of and the date of the convening of the board of equalization.” 


In the case of Tooele Meat & Storage Co., vs. Morse, 43 Utah 515, 
519, it is stated: 


“We think the law is well settled that, where a statute requires 
notice to be given but is silent with respect to the manner 
of notification, written notice is understood. (29 Cyc. 1117.)” 


Even though there was no provision in the statute as to how 
notice should be given, we think that written notice would be required. 
If the written notice takes the form prescribed by statute, to wit, by 
post card, etc., this is of course sufficient in compliance with the statute. 
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If no written notice has in fact been given, the portion of the tax 
levied on the increase in valuation is void. Rosenbery vs. Douglas 
County, 123 Neb. 803. 


Injunction may be maintained to prevent the taxing authorities 
from collecting such void portion of the tax. Rosenbery vs. Douglas 
County, supra. 


The assessment of this property of course can and should be 
correctly made on the tax rolls for this year. As to last year’s taxes, 
there seems to be no procedure other than the procedure that would 
naturally be followed where it appeared that a portion of the tax was 
void. If the taxing authorities do not care to take the responsibility 
of determining that for themselves, they may of course require judi- 
cial determination. 


June 16, 1943 
Mr. Robert M. Armstrong, State Tax Commissioner 


You say: 


“This office has received several communications relative to 
the assessment of cattle where the owner of said cattle has 
moved from one county to another prior to April Ist. The 
owner moved all his personal property except the cattle, 
leaving same in the county where he formerly lived because 
he had feed there and did not wish to transfer the cattle until 
the pastures at his new place of residence had greened-up. 


“The question is: In which county should the cattle be as- 
sessed? Since, on April lst, they were in the county from 
whence the owner had moved, would they be assessed in that 
county; or would they be asessed in the county to which the 
owner had moved, as of April Ist? According to Section 77- 
1404, this office has held that they should be assessed on the 
place where found as of April Ist, but some of the county 
assessors are objecting to this ruling. Therefore, this office 
would appreciate a written opinion on the matter.” 


Tangible personal property follows the person of the owner and 
should be assessed at his residence as of April 1, except as the property 
may be localized for taxation purposes by special statute. Sections 
77-1403 and 77-1404, Compiled Statutes of Nebraska for 1929, localizes 
the assessment of livestock quite definitely and we think your ruling, 
as set out above, is quite correct and should be followed. 


June 25, 1943 


Mr. Guy E. Tate, County Attorney, Papillion 


In your recent letter you state that there are builders in Bellevue 
who own entire blocks of real estate and instead of building one set 


fe 


of improvements on each lot, as the same are now platted, they have 
in some instances built more than one set of improvements on the lot 
and in other instances have used one lot and a part of the second 
lot in the construction of improvements thereon, You further state 
that some of these properties have been sold on contract, but the 
contracts have not been recorded, and that mortgages have been placed 
on some of these premises, which mortgages are recorded. You fur- 
there state that oral requests have been made to the County Assessor 
to have the assessment record correspond with the mortgage record 
and conform to the division of the lots, as made by the builders. 


In your first letter, you ask what should be required in the way 
of writing from the owners in order that the County Assessor change 
his records, and in your last letter of June 24, 1943, you ask, if, under 
ae circumstance, you can demand that the builders re-plat these ad- 

itions. 


The statute sets out two instances which in our opinion would re- 
quire the assessor to change his assessment records. 


Section 77-1609, Compiled Statutes of Nebraska for 1929, provides 
that the assessor shall revise annually the real estate assessments for 
corrections of errors, and, where properties have been assessed as en- 
tities and afterwards part or parts transferred to other parties, to set 
off and apportion to each its just and equitable portion of the assessed 
valuation. Under this section it is our opinion that if part or parts of 
these lots have been transferred to other parties within the year that 
the assessor might be required to set off and apportion to each part 
transferred its just and equitable portion of the assessed valuation of 
the whole. 


Section 77-1503, Compiled Statutes of Nebraska for 1929, provides 
for the assessment mortgage interest and owner’s interest in real 
estate and in part provides that the mortgage interest and the interest 
of the owner should be separately assessed unless the mortgage con- 
tains a provision to the effect that the mortgagor is required to pay 
the taxes on the mortgage, in which case the mortgage interest and the 
interest of the owner may be assessed together. 


Aside from the above, we know of no provision of the statute 
which would make it mandatory upon the assessor to change his 
assessment rolls other than as shown by the records of the county. 
However, we know of no statute which would prohibit the assessor 
from so doing, providing a suitable request and showing be made to 
the assessor by the owner of the property. 


We know of no provision of the statute which would make it 
mandatory upon the part of the owner to re-plat the tracts on which 
they have built these improvements, providing they have not changed 
the streets and alleys and changed the arrangement of the location 
of the lots from the original plat. 


In connection with this matter, we suggest that you also check 
Section 77-1903, Compiled Statutes of Nebraska for 1929, which sec- 
tion does not deal with the county assessor, but does deal with the 
county treasurer in the matter of collecting taxes. 
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June 1, 1944 
Honorable Robert M. Armstrong, State Tax Commissioner 


Referring to your letter of May 19, 1944, asking for an interpre- 
tation of Section 77-702, Comp. St. Supp. 1941, as amended by Chap- 
ter 187, Laws 1943, you say: 


“The section contains the following provision: ‘Whenever 
any such bank, industrial loan and investment company or 
trust company shall have acquired real estate or other tangi- 
ble property which is assessed separately, the amount in- 
vested therein, as shown by the records of the bank, industrial 
loan and investment company or trust company, but in no 
instance to exceed the assessed value of such real estate or 
tangible property, shall be deducted from the valuation of 
the capital stock of the bank, industrial loan and investment 
company or trust company;’. What is the legislative intent 
and meaning of the phrase ‘the amount invested therein, as 
shown by the records of the bank,’? That is, does the phrase 
mean the original cost to the bank of such property or the 
amount which such bank carries on its books for such proper- 
ty and also in its published statements?” 


We would regard the amount invested, as shown by the records 
of the bank, to mean the amount of the bank’s capital, which is ac- 
tually at the present time invested in the property. This should be 
arrived at by taking the original cost and adding thereto the cost of 
additions and betterments, if any, as shown on the books, and calculat- 
ing the amount that the same has depreciated. If these items, includ- 
ing an allowance for depreciation, are properly reflected on the books, 
the book value would, of course, correspond with the amount invested, 
but, if not, the actual gain or loss, taking into account these items, 
should be independently arrived at. 


You also say: 


“The law provides that in determining and fixing the value 
of the stock of such banks, the assessor shall take into consi- 
deration (in addition to other things) ‘the surplus and undi- 
vided profits’. Where the banks have established reserves 
for contingencies and other similar purposes, would not such 
reserves be taken into consideration and added to the surplus 
and undivided profits in determining the value of the capital 
stock? Would reserves for taxes and other fixed expenses be 
éxcluded and distinguished from reserves for general con- 
tingencies in fixing the value of the stock?” 


We would be of the opinion that whether reserves should be 
distinguished from surplus should be governed by this rule: If the 
item, were it not for the special reserve set up, would otherwise go 
into the surplus account, we think it should properly be considered 
the same as surplus. 


You also say: 


“A few of the banks in the state have in addition to their com- 
mon stock issued preferred stock which, in most instances, 
is owned by the Reconstruction Finance Corporation and in 
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a very few instances such preferred stock is owned by indivi- 
duals who are stockholders in such bank but held in their 
own name personally. Some of the assessors have asked me 
the question as to whether or not this preferred stock should 
be included as a part of the capital structure for determining 
the value of the stock of the bank or whether it should be 
deducted from the capital structure. What is your opinion 
on that question?” 


Under our understanding of the law of accounting, preferred stock 
is more in the nature of a mortgage or general lien than it is of shares 
of capital stock, which are ordinarily known as common stock, and 
we take it that it is the common stock whose value is to be ascertained. 
The fact that the preferred stock is outstanding and that the earnings 
of the bank must be applied to the payment of its interest or retire- 
ment, might, of course, be a factor to be considered in arriving at the 
true value of the common stock. 


July 12, 1944 


Mr. Arthur W. Kummer, County Attorney, Columbus 


In your letter of July 7, you state that your county board has 
directed your county assessor to proceed to assess race horses entered 
in an annual horse race meet which is being held by the Platte County 
Agricultural Society and which will extend from July 1 to July 29. 
You state that practically all of the race horses entered were brought 
into Platte County subsequent to April 1 and prior to July 1. You 
also state that part of the horses are owned by residents of the state 
residing in other counties and part of them by non-residents of the 
state. You ask a number of questions having to do with the proposed 
assessment of thes horses. However, we think that all of these 
questions can be disposed of if attention is given to two fundamental 
considerations. Although it is provided by Section 77-201, Comp. St. 
Supp. 1941, so far as the same is now effective, that all property in 
this state not expressly exempt therefrom shall be subject to taxation. 


However, the right.of a state to tax property located therein im- 
plies some degree of permanency in its location within the state. It is 
stated in 26 R.C.L., Title Taxation, Section 244, pages 277 and 278: 


“ * * *Domestic animals, like other tangible personal pro- 
perty, are taxable at the domicil of the owner unless they 
have acquired a permanent situs in some other place. It is 
provided by statute in a number of the states that domestic 
animals shall be taxed in the place in which they are kept, 
regardless of the domicil of the owner; but such a statute 
does not authorize the taxation of animals in the place where 
they happen to be on the tax day, An animal is kept where 
it is habitually housed or where it is found the greater part 
of the time.” 


Since none of the race horses brought into the state after April 1, 
but before July 1, could justly be considered to have been brought in 
for any permanency of situs, we must assume that all such horses 
would Se immune from taxation and their owners should not be 
assessed. 
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Now as to horses belonging to resident owners within this state, 
these should be listed as required by Section 77-1402 and Section 
77-1403. If the personal property has been brought in between the 
lst day of April and the Ist day of June, the provisions of Section 77- 
1414 would apply, all references being to the Compiled Statutes of 
Nebraska for 1929. 


The presumption would be that these horses had been listed on 
April 1 at the locations provided for by statute. 


However, even if they were not so listed, it would seem that the 
taxing authorities at the siti provided by law should be the ones to 
tax them rather than the authorities of Platte County in which they 
have only a temporary situs. 


There is, however, a provision in Section 77-1415, Comp St. 1929, 
for a determination as to the proper place of listing as between counties 
which may be obtained upon proper application to the State Board of 
Equalization. A determination by such board has the force and effect 
of a statute. Nemaha County v. Richardson County, 93 Neb. 171. As 
to the owners of race horses who live in this state, the county board 
could, if it so desired, appeal to the state board to determine the ques- 
tion of the situs of this property and their right to tax the same. 


After diligent examination of our statutes, we are unable to find 
any statute which would authorize you to bring an action against the 
race committee of the agricutural society to permit inspection of its 
records. It may be that such a power might be implied from the gene- 
ral powers bestowed upon the county assessor, but in view of the 
presumption of regularity which would attach, we do not believe 
that you would be able to get such an order unless you were in 
possession of some information which would tend strongly to support 
the conclusion that some one or more of the owners of these race 
horses was attempting to evade taxation. People are protected by 
Article I, Section 7, of the Constitution of Nebraska, against unreason- 
able searches and seizures, and some good cause must exist before 
searches and seizures can be made. 


CANCELLATIONS 
January 26, 1943 


Mr. Alfred D. Raun, County Attorney, Pender 


In your letter of January 22nd you ask for our opinion as to wheth- 
er the county commissioners have the right to compromise an indebt- 
edness for unpaid taxes and it is our opinion that such a compromise 
would be illegal, both under the provisions of the Constitution of 
Nebraska and our statutes, and, furthermore, should a commutation 
be attempted, any taxes so discharged may be recovered by civil 
action from members of the board and the sureties on their official 
bonds. 


Section 4, Article VIII, of the Constitution of Nebraska, provides: 
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“The Legislature shall have no power to release or discharge 
any county, city, township, town or district whatever, or the 
inhabitants thereof, or any corporation, or the property there- 
in, from their or its proportionate share of taxes to be levied 
for state-purposes, or due any municipal corporation, nor 
shall commutation for such taxes be authorized in any form 
whatever.” 


According to the above, the Legislature couldn’t even give them 
the power to remit taxes. But Section 77-1925, Compiled Statutes 
of Nebraska for 1929, is even more specific and provides: 


“No county or town board, city council or village trustees 
shall have power to release, discharge, remit or commute any 
portion of the taxes assessed or levied against any person or 
property within their respective jurisdictions for any reason 
whatever. Any taxes so discharged, released, remitted or 
commuted, may be recovered by civil action from members of 
any such board, council or trustees, and the sureties on their 
official bonds at the suit of any citizen of the county, town- 
ship, city or village, as the case may be, and when collected 
shall be paid into the proper treasury. Nothing in this section 
contained shall be construed to prevent the proper authority 
from refunding taxes paid, as provided in the two next pre- 
ceding sections, (77-1923, 77-1924), nor to interfere with the 
powers of any officers or board sitting as a board for the 
equalization of taxes.” 


The right to recover money paid for a license to do business im- 
properly issued or whether recovery can be had for the proportion- 
ate part of an occupation tax, has, in our opinion, no application here. 


DELINQUENT TAXES 
March 8, 1943 


Mr, Walter G. Huber, County Attorney, Blair 


Answering your letter of March 1 as to the statute in force involv- 
ing the use of delinquent tax funds, as you note in your letter, sec- 
tion 77-1956 of the C. S. Supp. 1941, was declared unconstitutional 
and void in the case of State ex rel Beal v. Bauman, 126 Neb. 566. 
This means that the statute is to be wholly diregarded and delinquent 
funds distributed and used as they would be if that statute had never 
been enacted. While the writ of mandamus sought was allowed in 
that case, the court expressly refrained from approving the disposition 
ordered to be made by the county board and says that question is not 
involved. 


You are correct in your assumption that section 77-1908 C. S. 1929 
is still to be followed, and we may go further and say that the delin- 
quent taxes generally would be turned over to the subdivisions en- 
titled thereto subject, however, to any special provisions as to taxes 
levied for a special purpose and no longer needed for that purpose, 
which may be found in the statutes with regard to any particular 
sub-division. 
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July 9, 1943 
Mr. Arthur W. Kummer, County Attorney, Columbus 


You say: 


“On March 9th, 1943, the Legislature enacted L. B. 110 which 
extends the time to four months in which the Sheriff may 
make return on distress warrants for delinquent taxes. 


“Our County Treasurer has raised the question as to interest 
on deliquent taxes during the four months in which the 
Sheriff has time to make return on the warrants or collect 
the tax. The County Treasurer, of course, figures the interest 
up to the time the distress warrant is made out and turned 
over to the Sheriff. The question then is, is the Sheriff to 
figure additional interest on these warrants from the time they 
are turned over to him up to the time that he may effect 
collection? Or does the law contemplate that no interest 
accrues during the time the warrant is in the hands of the 
Sheriff and collection made by him?” 


Section 77-1959, Comp. St. Supp. 1941 provides: 


“ * * * All delinquent taxes shall draw interest at the rate 
of seven per cent per annum from the date on which they 
become delinquent. All interest on taxes shall be collected 
the same as the tax upon which such interest accrues. * * *” 


Reading this section in connection with section 77-1915 and sec- 
tion 77-1916, Comp. St. 1929, as amended by L. B. 110 enacted at the 
1943 Legislature, we would be of the opinion that interest should be 
figured on the amount of delinquent taxes up to the time the same 
have been completely collected and the obligation of the statute 
discharged. This, of course, means that the sheriff should figure 
additional interest up to the time that he may effect collection. 


November 18, 1943 
Mr. S. W. Moger, County Attorney, Clay Center 


You have asked us whether, when delinquent taxes have been 
advertised and sold to the county under the provisions of Section 
77-2009, Comp. Stat. 1929, (a) it is necessary for the county treasurer 
to advertise and sell the real estate for delinquent taxes for subse- 
qeunt years, and (b) if delinquent taxes for the years included in the 
certificate should be also advertised. 


Our answer to (a) would be yes. The land must be advertised if 
the taxes become delinquent after sale. 


Our answer to (b) is no. Where the land has been sold and there 
is an outstanding certificate, the land should not be included in any 
subsequent advertisement or sale for the years included in the cer- 
tificate. 
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ESTATE TAXES 


June 15, 1943 


Mr. Leo M. Bayer, County Attorney, Alliance 


You state that a decedent in your county left surviving him a 
widow and daughter. His estate was administered upon and on Febru- 
ary 3, 1942, after notice, an order was entered by the probate court 
barring claims. Decedent had no real estate but left only personal 
property. There was a family homestead but it had been selected 
from the property of the widow. On April 6, 1943, more than a year 
after the barring of claims, the county filed its claim against the 
Hie nog estate for old age assistance received by him during his 
lifetime. 


You ask as to the proper interpretation of Sections 68-268 and 
68-269, Compiled Statutes Supplement, 1941. Section 68-268 is as 
follows: 


“On the death of a person receiving or who has received 
assistance under this act, the total amount paid as assistance 
may be allowed as a claim in favor of the county against the 
estate of such decedent. No such claim shall be enforced 
against any real estate of the recipient, or the real estate of a 
person who has been a recipient, while it is occupied by the 
recipient’s surviving spouse, or by any child of such recipient 
or any child of such surviving spouse, who shall have been 
dependent upon such recipient or surviving spouse for more 
than one year prior to his or her death. Any claim provided 
for in this section may be presented to the proper court by 
the county treasurer, if so directed by the board. In the 
event that any amount is recovered by a county or the state 
with respect to old age assistance furnished under this act, 
such amount shall be paid into the state assistance fund and 
the state department is authorized to pay promptly to the 
United States the proportionate amount of any such recovery 
to which the United States may be entitled.” 


Section 68-269 is as follows: 


“No statute of limitations shall apply to any claim or cause 
of action, belonging to the state or county and arising under 
the provisions of this section or Act, while the recipient, form- 
er recipient, spouse or such dependent children survive.” 


As we have interpreted Section 68-268, the county board may in 
the exercise of a sound legal discretion direct the county treasurer 
to prepare and file a claim against the estate of the decedent for old 
age assistance received by such decedent. This claim stands on the 
same basis as any other claim against the estate. Apparently it has the 
status of that of a general creditor. Consequently, it is our opinion 
if it is not filed prior to the claim day set by the court, it is barred 
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by an order barring claims. 


As to Section 68-269 we think this must be interpreted in the 
light of the provisions of Section 68-268. Where there is real estate, 
Section 68-268 postpones the enforcement of any claim filed for old 
age assistance as against such real estate during the period when the 
real estate may be occupied by the recipient’s surviving spouse, or by 
any child of such recipient or any child of such surviving spouse who 
shall have been dependent upon such recipient or surviving spouse 
for more than one year prior to his or her death. It was the apparent 
intention of the legislature that such claim as might have been sea- 
sonably filed for old age assistance should not be affected by any 
statute of limitations during the time the suspension of the enforce- 
ment of the claim was in effect. 


November 6, 1943 


Mr. William Keeshan, County Attorney, Albion 


Reference is made to your communication of October 21, last past, 
wherein you state that a decedent died on September 26, 1942, and ask 
the opinion.of this office as to whether the county assessor, in acting 
under L. B. 89 adopted by the fifty-sixth session of the Nebraska Legis- 
lature should compute taxes upon personal property of the decedent 
for the years 1940, 1941, and 1942 or for the years 1939, 1940, and 1941. 


L. B. 89 requires the county judge, upon the filing of an inventory 
in an administration or probate proceeding, to furnish a copy of the 
inventory to the county assessor, and under certain circumstances to 
the state tax commissioner. The assessor is required to check the 
inventory and if it appears that any personal property was not returned 
by the deceased during the “three taxing periods prior to the taxing 
period during which deceased died” or any taxing period included in 
the inventory, then: 


“ec 


RE the county assessor shall compute the tax for the 
year or years, during which the payment of taxes on the 
personal property was avoided within the three taxable 
years prior to the year deceased died.” 


In our opinion the proper answer to your question turns entirely 
upon the proper construction of the phrase “the year the deceased 
died” as used in the above quoted portion of the statute. 


We see no ambiguity about this language, and are unaware of 
any reason why it should not be given its ordinary meaning. The 
word “year” generally imports a calendar year, in the absence of 
anything showing a different meaning, and it is to be so construed un- 
less a contrary purpose is clearly shown. Martin v. Swain County, 
201 N. C. 68; Fretwell v. McLemore, 52 Ala. 124, loc. cit. 145; Garfield 
Township v. Hubbell, 9 Kan. App. 785, 59 Pac. 600; Clark v. County of 
Lancaster, 69 Neb. 717, loc. cit. 733, 96 N. W. 593. 
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Adopting this meaning of the word “year” as last used in the 
above-quoted portion of the statute, it would appear that in the case 
mentioned by you the assessor should compute the tax for the three 
taxable years prior to 1942. As to what is meant by “taxable year” 
we do not see that there can be any difficulty, although the word 
“taxable” is practically meaningless, since it cannot be used adjective- 
ly in modification of the word “year’’—in other words, a year cannot 
possibly be taxable. Obviously the legislature meant by a “taxable 
year” a year for which taxes are levied. This is a calendar year. 


Accordingly in the case presented by you, the assessor should 
compute the taxes for the years 1939, 1940, and 1941. 


You also refer to the following provision in section 3 of L. B. 89: 


“To the tax shall be added interest at seven per cent per an- 
num from the date the tax would have been due, if the pro- 
perty had been returned for taxation, plus a penalty of ten 
per cent of the amount due on tangible property and fifty 
per cent of the amount due on intangible property.” 


and ask whether this direction is mandatory. 


The language is that interest and penalty “shall be added” and 
this phraseology obviously has a mandatory effect. 


September 7, 1944 


Mr. Thomas L. Grady, County Attorney, Stanton 


Referring to your letters of August 24th and 25th, relative to 
omitted property in an estate where the deceased died on November 
20, 1943, we would be of the opinion that L. B. 89 of the 1943 Session 
Laws would refer to the taxing periods for the years 1940, 1941 and 
1942. We had this matter presented to us in an estate in Saline County 
which was tried before Judge Bartos. Judge Bartos sustained the 
statute and adopted our reasoning. On this point we said in that 
brief: 


“It was plainly the purpose of the legislature to permit the 
taxing officials to tax omitted property which should have 
been returned for taxation during the three taxing periods 
prior to the taxing period during which deceased died. 


“The reason for this provision is quite obvious. It is the 
duty of the personal representative of the deceased person to 
make a correct return of his personal property for taxation 
during the tax period in which he died. If the deceased died 
on or before April lst, then of course the duty would rest 
on the personal representative to make the return in the first 
instance. If he died after April lst and has made an incorrect 
or an incomplete return, it then becomes the duty of the 
executor or administrator under the provisions of Section 
77-703 and 77-704, Compiled Statutes 1929, to make a correct- 
ed return of any property which he may have ommitted for 
that year.” 
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In that estate the omitted property was intangible property and is, 
of course, covered by the sections of the statute to which you refer. 


If the omitted property was other than intangible property it 
might in the current year of assessment be reached under Section 
77-1006 and we can see no reason why if this was not done it might not 
be reached by proceedings under Section 77-304, Comp. St. Supp. 1941, 
which was not affected by L. B. 89. 


We anticipate, however, that the omitted property in your case 
ney probably intangible property, since that is usually what is omit- 
ed. 


GASOLINE TAX 


February 24, 1943 


Honorable Walter R. Raecke, Chairman 
Revenue Committee, Senate Chambers 


You say: 


“L. B. No. 60 proposes to amend Section 66-441, C. S. Supp., 
1941 which deals with the allocation and distribution of the 
gasoline tax. 


“It does not amend Section 66-405 nor 66-416, which sections 
deal with the levying of the gasoline tax. 


“T hand you herewith a copy of some proposed amendments 
to L. B. No. 60. Suppose these amendments are adopted by 
the committee and then the amended bill is reported favorably 
and is passed by the Legislature, would the bill be constitu- 
tional and valid? The question involved is whether the origi- 
nal bill and the title thereto are broad enough to amend 
Sections 66-405 and 66-416, or will it be necessary to intro- 
duce a new bill to amend such sections.” 


The section of the Constitution involved is Section 14, Article III, 
which is as follows: 


“Every bill and resolution shall be read by title when intro- 
duced, and a printed copy thereof provided for the use of 
each member, and the bill and all amendments thereto shall 
be printed and read at large before the vote is taken upon 
its final passage. No such vote upon the final passage of any 
bill shall be taken, however, until five legislative days after 
its introduction nor until it has been on file for final reading 
and passage for at least one legislative day. No bill shall 
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contain more than one subject, and the same shall be clearly 
expressed in the title. And no law shall be amended unless 
the new act contain the section or sections as amended and 
the section or sections so amended shall be repealed. The 
Lieutenant Governor, or Speaker if acting as presiding officer, 
shall sign, in the presence of the Legislature while the same 
is in session and capable of transacting business, all bills and 
resolutions passed by the legislature.” 


The purpose of this particular provision which was contained in 
the Constitution long prior to the amendment of 1934 was to prevent 
surreptitious legislation and was not intended to put the legislature 
in a strait-jacket. Conservative S. & L. Ass’n. v. Anderson, 116 Neb. 
627. 


It is true that the bill as originally introduced dealt only with the 
allocation and distribution of the gasoline tax. It is, however, very ap- 
parent that it was assumed that the five cents per gallon tax laid by 
Sections 66-405 and 66-416, Compiled Statutes Supplement, 1941, would 
he continued in effect for the biennium commencing July 1, 1943. 


This was not an unnatural assumption as reference to the Session 
Laws of 1937, 1939 and 1941 show that in each of these years the 
legislature laid this tax at five cents per gallon and provided that 
it should be reduced to four cents during the next biennium. Stated 
differently, it was fair to assume that the five cents per gallon tax 
would be continued by the present legislature. 


That no bill continuing the five cents per gallon gasoline tax was 
introduced at the present session appears to have been an oversight 
on the part of the interested parties. However, we think there can 
be no doubt that the laying of a five cents per gallon gasoline tax is 
very closely related to and certainly may be said to be germane to 
the subject matter of L. B. No. G0 as introduced. 


In State v. Majors, 85 Neb. 375, 379, the court says: 


“The word ‘germane’ means pertinent to or related to.” 


In Wayne County v. Steele, 121 Neb. 438, 441, the court said: 


“The test of the propriety of the substance of amendments is 
whether they are germane to the provisions sought to be 
amended. ‘Germane’ is defined by Webster’s New Internation- 
al Dictionary as ‘Near akin; closely allied; appropriate; rele- 
vant.’ By Corpus Juris, as ‘Alike; closely allied; pertaining 
to; related to.” 28 C. J. 614. The latter definition has been 
in part, at least, approved by this court.” 


Now as to the matter of title, it is not necessary in introducing 
amendatory matter that the same be embraced in the title of the 
original bill. It is sufficient if the title to the amendatory act covers 
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the new matter. 


In Miller v. Iowa Nebraska Light and Power Company, 129 Neb. 
757, the second paragraph of the syllabus is as follows: 


“Where the title to an amendatory or supplemental act suffi- 
ciently indicates the nature of the legislation in it contained, 
it is immaterial whether or not the provisions of the act 
are covered by the title to the act amended or supplemental.” 


We would, therefore, be of the opinion that if the proposed amend- 
ments to L. B. No. 60 are adopted, including the proposed amend- 
ments to the title, and the resulting bill is passed by the legislature 
and approved by the governor, no valid objection could be made to 
its constitutionality. 


Your attention is called to paragraph 2 of the amendment sub- 
mitted to us. Should this not read “Amend the title, lines 5 to 11 by 
striking all of lines 5, 6, 7, 8, 9, and 10, and the words ‘of such fund’ 
in line 11, and substituting the following therefor:’? We suggest 
that this be checked so that no error will occur. 


April 26, 1944 
Mr, William Lamme, County Attorney, Fremont 


We are in receipt of your request for an opinion concerning the 
above entitled section of the statute, and concerning the use of gas 
tax money on roads other than county roads in counties under town- 
ship organization. 


Your letter is quite extended, and, therefore, we will not incorpo- 
rate the same in this opinion. Your proposition resolves itself into a 
question as to whether or not a county board in a county under town- 
ship organization may use a part of gas tax money on roads other 
than county roads, to-wit, township roads. 


The section of the statute which deals with the share of the gas 
tax money going to the counties is Section 66-411, as amended by 
Section 3 of L. B. 60, Session Laws of Nebraska for 1943, page 470. 


This section in part reads as follows: 


“The remainder, fifty per cent, to be credited to the county 
road fund, to be used by the county board for the purpose of 
maintaining, grading, graveling, regraveling, claying, litter- 
ing, oiling or paving, and for no other purpose whatsoever.” 


The county road fund referred to in the above quoted section of 
the statute apparently refers to the county road fund mentioned in 
Section 39-206, Comp. St. Supp. 1941, which reads in part as follows: 


“Provided, this section shall not apply and has not heretofore 
applied to counties under township organization and provided 
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further, that in counties under township organization all of 
the moneys heretofore. collected as a county road levy and 
which have not heretofore been paid to any township or 
municipality in said county, shall be paid by the county treas- 
urer to the county and shall belong to the said county and 
shall constitute a county road fund, and all such moneys now 
in the hands of such county and unexpended, shall be ex- 
pended by the county board for the benefit of all the county 
roads as may be deemed best and no part of said moneys, 
need to be paid to the township in said counties or to the 
municipalities within said counties for expenditure by said 
township officers or said municipalities.” 


From an investigation of the statutes, there can be no doubt but 
what it was the intention of the Legislature that most of the funds 
going to the county boards for the county road fund derived from 
gasoline taxes be used by the county boards on county roads within 
the limits of the purposes set out in Section 66-411. 


However, we do not construe the words “and no part of said 
moneys, need to be paid to the township in said counties or to the 
municipalities within said counties for expenditure by said township 
officers or said municipalities” as an absolute bar to the use of some 
of the gas tax money by the county boards upon township roads. 


However, it is our opinion that under the statute all of the gas 
tax money must go into the county road fund and that the same is 
to be expended by the county board, and that none of said fund could 
be turned over to any supervisor’s district or other governmental 
subdivision to be spent by them or it. 


We further suggest that you check the opinion of the Supreme 
Court in the case of Franek v. Butler County, 127 Neb. 852, 257 N. W. 
235, as to what effect the use of gas tax moneys from the county road 
fund by the county board on a township road, might have on the 
future status of that road. 


GASOLINE TAX — Refunds 
June 27, 1944 
Mr. R. M. Howard, Director, Department of Agriculture and Inspection 


In your communication of the 16th you state that certain irrigation 
companies and irrigation districts have applied for a permit to pur- 
chase and use agricultural refund gasoline, which gasoline is to be 
used for cleaning irrigation ditches and other non-highway uses con- 
nected with the operation of an irrigation district or an irrigation 
company. You ask our opinion as to whether such districts and com- 
panies are entitled to a refund of gasoline tax under the agricultural 
gasoline refund law. 
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Section 66-437, Comp. St. Supp. 1941, provides in part as follows: 


“Every recipient of a permit as described in paragraph (c) of 
subdivision 2 of this section shall hereinafter be referred to 
as purchaser and claimant, if he has paid, for any one pur- 
chase, the excise tax to a distributor upon forty or more gal- 
lons of gasoline or motor vehicle fuel, which gasoline or motor 
vehicle fuel was or is to be used solely and exclusively by such 
person for propelling or operating a stationary gas engine, 
tractor, combine or machinery used solely for agricultural 
purposes in the state.” 


Agriculture is ordinarily defined as the art or science of cultivat- 
ing the ground, and is often said to be the equivalent of “husbandry,” 
which is defined as the business of a farmer. In its common use, 
the word has been said to signify that species of cultivation which 
is devoted to the raising of grain and other field crops. 3 C.J.S. 365. 
It will be noted that the statute authorizes a refund of tax on gasoline 
which is used “solely and exclusively” to operate equipment which is 
“used solely” for agricultural purposes. It is quite clear that the 
legislature, in adopting this act, used these limiting words for the 
very purpose of preventing a loose interpretation of the words “agri- 
cultural purposes.” 


While irrigation water is of course used in farming operations, 
the business of an irrigation district or irrigation company is not 
husbandry; rather it is the business of furnishing water to those who 
do practice husbandry, and in our opinion such districts and com- 
panies are not permitted, under our law, to receive gasoline tax 
refunds under the above mentioned act of the legislature. 


INHERITANCE TAX 
April 6, 1943 


Mr. Arthur W. Kummer, County Attorney, Columbus 


We are in receipt of your letter of April 5, asking how claims 
which have been filed for taxes against decedent’s estates under sec- 
tion 77-307 Comp. St. Supp. 1941, should be handled. 


L. B. 89 carries an emergency clause, hence was effective when 
signed. This means that the tax rate provided by the bill went into 
effect immediately. In our judgment this would apply to pending 
claims as well as claims which may hereafter be filed. It would be our 
opinion that pending tax claims should be allowed at the tax rate 
provided for in L. B. 89. 


April 30, 1943 
Mr. Edward E. Carr, Acting County Attorney, North Platte 


We beg to acknowledge receipt of your letter of April 24, in 
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which you present two problems. 


First, you state that Stewart died in Iowa leaving a will which 
was admitted to probate and that although short-form probate is 
being asked for in McPherson County, you believe that an inheri- 
tance tax is properly due in this estate. We assume that what you 
mean by short-form probate is proceedings under Chapter 30, Article 
17, Comp. St. 1929, as amended. It would occur to us that if there 
would be an inheritance tax due from the deceased on account of 
either real estate or personal property owned by him in the state, that 
this would be a proper matter of objection to the short-form proceed- 
ings. It also occurs to us that the claim for an inheritance tax would 
justify the application of the county treasurer charged with the col- 
lection thereof for the appointment of an ancillary administrator with 
the will annexed, to administer upon the property of the deceased 
within the state. We would suggest the filing of proper objections 
in the short-form proceedings together with the petition for adminis- 
tration as suggested. 


The second problem which you have is the matter of personal pro- 
perty omitted from the tax rolls. Under section 77-307, as it existed 
before its amendment by L. B. 89 at the present session of the Legis- 
lature, it was the duty of the tax commissioner or his subordinate 
acting in concert with the county judge to check the inventory of the 
estate of a deceased person when it was filed, in order to ascertain 
whether the same revealed omitted property. Under L. B. 89 that 
becomes the duty of the county assessor. 


Under L. B. 89 the county judg.e is required to furnish a copy of 
the inventory to the county assessor in all cases, and when the value 
of the estate exceeds $50,000 to also mail the same to the tax com- 
missioner. 


It would occur to us that if ancillary administration were ob- 
tained and the provisions of L. B. 89 are followed, you will have per- 
formed your full duty in this regard. 


I have no doubt that the State Tax Commissioner will cooperate 
with you in all ways, although I do not find any duty cast upon him 
by L. B. 89 to make any individual investigation or to procure any 
inventories. We shall, however, forward him a copy of this letter 
with the suggestion that he cooperate both with you as representing 
the taxing authorities in McPherson County, and also that he notify 
the authorities in Arthur County and ask that they also cooperate 
with you in the matter. 


July 12, 1944 


Mr. Edgar Ferneau, Acting County Attorney, Auburn 


You say that there is an estate in your county where the decedent 
was a resident, but had given the power of attorney to a non-resident 
by virtue of which he had taken charge of her money and certain 
stocks and bonds which were kept by him in Denver, Colorado. You 
state further that the Inheritance Tax Department of Colorado claims 
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the right to tax this property for inheritance tax purposes. You ask 
an opinion from us as to whether the property is taxable in Colorado 
and whether there should be an additional inheritance tax levied here 
on the same property. 


The first question which arises is the question as to the law 
governing the right of succession to this property, that is, did it pass 
under the laws of the State of Nebaska, or under the laws of the State 
of Colorado? 


Generally speaking, the law of the domicile governs the devolution 
of personal property. If there be a will, it passes under the will. 
If there be no will, then the law of descent of the state of the dece- 
dent’s domicile will govern. We take it that even though intangibles 
are actually situated in a foreign state that the effective law which 
must be relied on to govern the succession to the property would be 
that of the domicile of the decedent, to-wit, Nebraska. We take this to 
be the rule laid down in Douglas County v. Kountze, 84 Neb. 506, 
which has not to our knowledge been departed from. 


Whether the State of Colorado might also have a right to impose 
a succession tax upon these intangibles by reason of their presence in 
the state of Colorado would under the holdings of the United States 
Supreme Court in Tax Commission vy. Aldrich, 316 U. S. 174, Curry vs. 
McCandless, 307 U. S. 357, and Graves v. Elliott, 307 U. S. 383, be 
immaterial. 


In view of the wording of Section 77-2201, Comp. St. Supp. 1941, 
we would be of the opinion that an inheritance tax should be laid 
upon this property in the county where the decedent was domiciled. 


There is a section of the inheritance tax law (Chapter 77, Article 
22, Comp. St. Supp. 1941), to-wit, Section 77-2209, which provides for 
the payment of an inheritance tax on stocks and loans in this state 
standing in the name of a decedent or in trust for the decedent. This 
statute contains a proviso which is as follows: 


“ * * * provided further that stock or loans of a non-resident 
decedent made taxable under this section, shall not be sub- 
ject to the tax so imposed if a like exemption is made by the 
laws of the state or country of the decedent’s residence in 
favor of residents of this state.” 


We do not see, however, how this section, or the exemption pro- 
vided for therein, could have any effect in the instant case, since it 
applies only to a non-resident of the state owning property herein. 


July 31, 1944 
Mr. Lloyd H. Jordan, County Attorney, Gordon 


You ask: 


“If a man dies with real estate held jointly with his wife— 
or War bonds held jointly with his wife—or any other property 
held jointly with his wife—is this property subject to estate 
inheritance tax?” 
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Any property, real or personal, which is held by husband and 
wife as joint tenants with right of survivorship, would not, in our 
judgment, be subject to inheritance tax. Our reason for so holding is 
this: In a joint tenancy each party is deemed to be the owner of the 
entire property and on the death of one of the joint tenants the 
property does not pass to the other party as would be the case where 
there was a devise by will or inheritance under the intestacy laws. 
The property is regarded as having been the property of the survivor 
at all times and the interest of the decedent is extinguished by his 
death. See Smith vs. Douglas County, 254 Fed. 244. 


We are assuming in this opinion that the facts in each case re- 
flect the creation of a joint tenancy with right of survivorship and 
would caution you that sometimes you will find circumstances and 
conditions which would tend to show that a different estate was 
intended to be created, in which case, of course, our opinion would 
have to be modified. 


July 31, 1944 


F. D. Spradling, M. D., Superintendent, Lincoln State Hospital 


You ask concerning the provisions of our inheritance tax law. 
It seems that your institution has been bequeathed the sum of $500.00 
under the will of a resident of California. This will be taxed in 
California unless Nebraska has reciprocal laws exempting charitable 
and non-taxable institutions in the state of California. The law pro- 
viding for our inheritance tax in this state at the present time con- 
tains provision as follows, which is to be found in Section 77-2201, 
Comp. St. Supp. 1941: 


«“ * * * Provided further, that all bequests, legacies, devices, 
or gifts, to or for the use of any corporation, organization, as- 
sociation or foundation organized and operated exclusively 
for religious, charitable or educational purposes, no part 
of which is owned or used for financial gain or profit to 
either the owner or user or inures to the benefit of any 
private stockholder or individual, or to a trustee or trustees 
exclusively for such religious, charitable or educational 
purposes, shall not be subject to any duty or tax, and no 
such duty or tax shall be assessed or collected after the 
taking effect of this act irrespective of the time of the death of 
the decedent or the fact of the pendency of his or her estate.” 


Previous to the amendment of the statute in question by the 
addition of the proviso above set out, our court held that a legacy 
to a religious society and also a legacy to a governmental agency 
created by the state were each subject to inheritance tax. In re 
Estate of Rudge, 114 Neb. 335. 


However, this remedial provision set forth in said proviso has 
twice been held not to apply to foreign corporations, but only to 
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domestic corporations or residents of the state. In re Robinson’s Estate, 
138 Neb. 101; In re Sautter’s Estate, 142 Neb. 42, By reason of these 
decisions, it would appear to us that we do not have laws which 
are reciprocal with the laws of California. Hence, you could not 
claim exemption under the laws of California. 


INTANGIBLE PROPERTY 
March 24, 1943 
Honorable Daniel Garber, State Senator 


You have submitted to us the question raised by Clarence M. 
Davis, Attorney for E. & R. as to whether or not the tax imposed 
by the bill would be construed to be a tax upon intangible property 
as well as tangible property under the present wording of the bill. 


In view of the provisions of section 77-701, C. S. 1929, which 
provides the rate of taxation upon intangible property and how it 
shall be distributed, and also provides that said intangible taxes 
“shall be in lieu of all other taxes of such tangible property,” we do 
not think it very likely that this bill would be construed as intending 
to impose an additional tax upon intangibles. 


However, we note that section 77-1007, C. S. 1929, which provides 
for the state levy, uses these words in providing how the tax shall 
be laid,—‘“upon all taxable property in the State, except intangible 
property otherwise taxed.” 


In the interest of clarity, and to prevent any possible misconstruc- 
tion of this bill, we would suggest that it be amended so as to lay 
the tax upon “all taxable property in the State, except intangible 
property,” if that expresses your purpose. 


June 15, 1943 
Mr. John H. Steuteville, County Attorney, Bridgeport 


You say: 


“An assessment question arises here: Is an annuity which has 
no return value, that is, one that ceases on the death of the 
one who buys the annuity and where there is no return to 
the estate after he is deceased, assessable? For instance, one 
buys an annuity paying him $100.00 a year as long as he 
lives, whether he lives one year or 50, and when he dies 
there is nothing to be returned to his estate, is this assessable, 
and ALSO: 


“In such a case how would the assessable value be arrived 
at from year to year, for assessment purposes, IF IT IS AT 
ALL ASSESSABLE?” 
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An annuity is a contractual obligation under which the annuitant 
receives a periodical stipend. This certainly is a thing of value 
and in our judgment should be taxed. We would deem that the 
present value, as of April 1 of each year, should be ascertained, based 
on the annuitant’s expectancy of life. Assessment should, however, 
be made at the rate for Class B intangibles, eight mills on the dollar. 


The problem is, however, one for an accountant rather than an 
attorney. 


July 16, 1943 
Hon, Robert M. Armstrong, State Tax Commissioner 


You have submitted to us a form of a “Certificate of Indebtedness” 
such as is issued by industrial loan and investment companies, and 
have asked us to advise you whether the same should be classified 
for purposes of taxation as Class A or Class B intangible property, 
as defined in Section 77-701, Comp. St. 1929. 


We are informed by the Department of Banking that such 
certificates of indebtedness are classified by them in their inspections 
and regulation of such companies as deposits rather than as bills 
payable. Stated differently, they correspond to time certificates of 
deposit issued by commercial banks. 


Under Section 77-701, Comp. St, 1929, Class A intangibles in- 
cludes “all bank deposits.” 


We would therefore be of the opinion that such certificates of in- 
debtedness should be classified for the purpose of assessment and 
taxation as Class A intangible property. 


PERSONAL PROPERTY 
February 5, 1943 
Honorable Sam Klaver, Senate Chamber, State House 


You have inquired as to the constitutionality of (L.B. 119, Ex- 
empting from taxation, personal property of those in military service.) 


Article VIII, Section 1, of the Constitution of Nebraska, provides 
that “taxes shall be levied by valuation uniformly and proportionate- 
iy upon all tangible property and franchises, and taxes uniform as 
to class may be levied by valuation upon all other property.” 


TWnder Section 2 of the same article of the Constitution, the only 
exceptions permitted are set forth. They include property of the 
state and its governmental subdivisions and property used exclusively 
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for agricultural and horticultural societies and property owned and 
used exclusively for educational, religious, charitable or cemetery 
a Also household goods of the value of $200.00 to fake 5 
amily. 


It will be noted that the Constitution prohibits exempting from 
taxation the property of any particular group or class of people no 
matter how worthy, and for this reason the enactment of Legislative 
Bill No. 119 would be in violation of the Constitution. 


March 6, 1943 
Mr. Frank J. Brady, State Tax Commissioner 


You ask us for an opinion upon: 


“As to whether the automobile personal tax follows the 
motor vehicle or the owner. 


“To illustrate: If Smith owns a car in 1942 when it is assessed 
for 1942 personal tax and if Smith sells the car to. Brown 
without paying the 1942 personal tax—must Brown pay the 
personal tax for 1942 before he can secure a 1943 license on 
the motor vehicle? That is does the personal tax follow the 
car through each license year—or does the personal tax 
merely follow the former owner?” 


If you will refer to the provisions of Sec. 60-302, C. S. Supp. 1941, 
you will find that the last clause is as follows: 


“ * * * The County Treasurer shall neither receive nor 
accept such application or registration fee nor issue any re- 
gistration certificate for any motor vehicle, unless the owner 
or seller, as the case may be, shall first exhibit proof by tax 
receipt or otherwise that he has paid: (a) All personal taxes 
upon said motor vehicle based on the assessment thereof made 
in the year next preceding the year for which such applica- 
tion for registration certificate is made, or (b) that he was the 
owner of another motor vehicle, or other motor vehicles, on 
which he paid the personal taxes during such year, or (c) 
that he owned no such motor vehicle upon which personal 
taxes might have been levied during said year.” 


If, therefore, the car is sold before the 1942 taxes become a lien, 
the taxing officials must look to Smith, and such other personal 
property as he may possess, in order to enforce the 1942 tax. 


If, however, the car is sold after the tax becomes a lien then, 
of course, the lien follows the car and the purchaser must discharge 
the same and under those circumstances the tax follows the car. This, 
however, does not discharge the liability of the original owner to 
pay his personal taxes, including those on the car. He is primarily 
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ons and the lien on the car affords a supplemental or additional re- 
medy. 


September 17, 1943 


Mr. Arthur A. Weber, County Attorney, Bassett 
You say: 


“Re: L. B. 110, Collection of Personal Property taxes, and 
L. B. 44, Cancellation of Interest on taxes older than ten 
years, if all personal taxes are paid. 


“In connection with the above two acts, our county treasurer 
would like to be advised on the following questions: 


“1. Should he show the interest due on those taxes that are 
ten years old and older when he makes up the distress 
warrant on same? 


“2. Assuming that he does show that interest, does the 
sheriff have the duty or right to deduct interest on those 
taxes delinquent more than ten years, if he collects all 
personal taxes due, either by sale of property, or mere- 
ly by asking taxpayer for the tax money and receiving 
same without sale of property?” 


Answering your first interrogatory, personal property taxes delin- 
quent for more than ten years are not to be cancelled without interest 
unless all other personal taxes due within the ten-year period are 
paid. It cannot be known when a distress warrant is issued covering 
both taxes within ten years last past and taxes prior to that time, 
whether or not the taxes within the ten-year period will be fully 
paid so as to discharge interest on the taxes which have been delin- 
quent for more than ten years. Hence, we believe the county trea- 
surer should, in making up his distress warrant, show all interest 
due on all taxes. 


Answering your second inquiry, we think the sheriff would be 
justified in deducting interest on taxes delinquent more than ten 
years if he collects all subsequent taxes, as provided for in L. B. 44. 


Upon his return showing such action, it would be the duty of the 
county treasurer to cancel such taxes delinquent more than ten years 
showing the facts as returned by the sheriff in his return to the dis- 
tress warrant. 


December 22, 1943 


Mr. Ivan D. Evans, County Attorney, Broken Bow 
You state that your county treasurer is in doubt as to his right 
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to accept the payment of personal property taxes without interest, 
under the provisions of Sec. 77-1927, Comp. St. 1929 as amended by 
L.B. 44, passed by the 1943 session of the Legislature and ask for our 
opinion. 


The section as amended reads as follows: 


“All personal property taxes of any taxpayer, delinquent for 
more than ten years, shall be cancelled upon the payment of 
the principal of such personal taxes, without interest, if all 
other personal taxes of such taxpayer in-that county, due 
subsequent thereto, have been paid in full, 


“Sec. 2. That original section 77-1927, Compiled Statutes of 
Nebraska, 1929, is repealed. 


“Approved February 20, 1943.” 


We agree with you that this act is valid and must be given effect. 
It is true that sec. 4, art. VIII of the Constitution of Nebraska provides 
that the Legislature shall have no power to release, discharge or 
commute taxes in any form whatever. But, it has been held by the 
Supreme Court of Nebraska that interest is a penalty and not a part 
of the tax, and may be cancelled by the Legislature. Tukey v. Doug- 
las County, 133 Neb. 732, 277 N. W. 57. 


May 26, 1944 
Mr. John P. Misko, County Attorney, Ord 


You say: 


“A cattle owner in this county shipped his cattle on March 
31 to a Chicago firm. The cattle were in transit on April 1 
out of this state. They were sold on April 3 in Chicago and 
the owner received pay for them on that day. The question 
is whether or not the cattle are taxable in this county since 
the shipper was still the owner on April 1, If the cattle are 
not taxable, would the money be subject to the intangible 
rate?” 


We assume that these cattle were consigned to a commission firm 
in Chicago and that no sale was consumated until April 3rd. We 
assume, therefore, that the shipper was still the owner on April 1st 
although the cattle were in transit. Under these circumstances we 
would call your attention to Sec. 77-1409, Comp. St. 1929, which is as 
follows: 


“Personal property in transit shall be listed and assessed in 
the county, township, precinct, city, village or school district 
where the owner resides, but if such property is intended 
for a business, it shall be listed and assessed at the place 
where the property of such business is required to be listed.” 
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It seems to us that this statute should govern the situation and 
that the property should be assessed to the owner at his place of 
residence. 


May 26, 1944 
Mr. Phil B. Campbell, County Attorney, Osceola 


You say: 


“A feeder in an Osceola precinct had quite a number of fat 
steers in the feed lot on April 1st. Before noon of April 1st 
they were out of the county, being trucked to the Union 
Pacific main line at Silver Creek and sent to the market at 
Chicago. The question is, should they be assessed?” 


You do not so state, but assuming that these cattle were being 
consigned to a commission firm for sale on the Chicago market, title 
still remained in these cattle in the resident tax payer until the 
cattle were offered on the market and sale consumated. We call your 
attention to Sec. 77-1409 Comp. St. 1929, which provides that property 
in transit may be assessed at the residence of the owner. 


However, it appears that this property was actually in your 
county during some portion of the day of April lst. As a general rule 
in the computation of time, a day is considered as an indivisible unit 
and fractions of days are not generally recognized. (62 C.J. 978). 


On both of these theories it would be our opinion that this pro- 
perty should be assessed at the residence of the owner. 


POLL TAX 
January 18, 1943 
Mr. Ray C. Johnson, Auditor of Public Accounts 


You say: 


“Will you please give me your opinion as to whether or not 
taxes which are levied against the individual, which are not 
a tax upon property, such as poll tax, old age pension, etc., 
are collectible by distress warrant against the property of 
the individual.” 


Distress warrants are provided for by Section 77-1915, having 
been amended by the 1941 Legislature. 


Examination of Section 77-1915 will disclose that distress warrants 
are directed to be issued for the collection of “personal taxes” and 
not taxes on personal property. 
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You are probably quite familiar with the form in which personal 
taxes are carried on the books of various county treasurers and I 
believe that you will find that they include in their personal taxes 
not only taxes on personal property but also the other taxes to which 
you refer. 


In view of the wording of Section 77-1915, I would be of the 
opinion that the taxes which you mention are collectible by distress 
warrant as well as taxes on personal property. 


February 13, 1943 
Honorable H. G, Greenamyre, Senate Chamber 


Legislative Bill No. 45 would exempt any person serving in the 
armed forces of the United States from payment of the $2.00 head 
tax for old age assistance levied under Section 68-284, Compiled Sta- 
tutes Supplement, 1941, and from the poll tax provided for by Sec- 
tion 77-1802, Compiled Statutes of Nebraska for 1929. You ask 
whether or not such exemption would be in violation of Sections 1 and 
2, Article VIII, of the Constitution. 


Section 1, Article VIII, of the Nebraska Constitution reads as 
follows: 


“The necessary revenue of the state and its governmental sub- 
divisions shall be raised by taxation in such manner as the 
Legislature may direct; but taxes shall be levied by valuation 
uniformly and proportionately upon all tangible property and 
franchises, and taxes uniform as to class may be levied by 
valuation upon all other property. Taxes other than property 
taxes, may be authorized by law. Existing revenue laws 
shall continue in effect until changed by the Legislature.” 


It will be noted the requirement that taxes be levied by valua- 
tion uniformly and proportionately applies to all property and fran- 
chises and that following this there is a separate sentence which 
states that taxes other than property taxes may be authorized by 
law. 


In Section 2 appears the provision that “No property shall be 
exempt from taxation except as provided in this section.” 


We have no doubt that the class sought to be exempted would be 
upheld as having been determined upon reasonable grounds and this 
being true, there appears to be no other provision in the Constitution 
which would prohibit the exemption. 


Both sections sought to be amended already provide exemptions 
for several classes and insofar as the poll taxes levied under Section 
77-1802 are concerned, federal pensioners are exempted by Section 
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80-114, volunteer firemen under Section 35-101, and members of the 
National Guard by Section 55-180. 


It is our opinion that the exemption proposed in this bill would 
not be in violation of the sections of the Constitution referred to. 


April 28, 1943 
Mr. Dean R. Sackett, County Attorney, Beatrice 


In your recent letter you ask whether or not the officers and 
enlisted men of the Nebraska State Guard are liable for the 
payment of poll tax and old age assistance tax. 


We have carefully checked Chapter 55, Article 4, Comp. St. Supp. 
1941, which creates the Nebraska State Guard, and do not find there- 
in any provision of the statute which exempts either the officers or 
enlisted men of the Nebraska State Guard from the payment of poll 
tax or old age assistance tax. 


We do not know of any legal justification for the exempting of 
the officers or enlisted men of the Nebraska State Guard from the 
payment of poll tax and old age assistance tax. 


REAL ESTATE TAXES 
May 26, 1943 
Mr. Lawrence S. Dunmire, County Attorney, Hastings 


We have your letter of May 14 relative to the taxation of pro- 
perty belonging to federal agencies. 


In the creation of federal agencies the Congress of the United 
States usually provides to what extent, if any, such agencies or their 
property shall be taxable. We have not, to the present writing, as- 
serted any right on the part of the state to tax property of the fede- 
ral government or any of its agencies or instrumentalities except in 
one or two instances where the federal law provided for payments 
in lieu of taxes which would approximate in amount taxes which 
would normally be laid within this state and would not in our judg- 
ment serve to obstruct or impede the agency in its operation. 


You mention a number of agencies but you will find that each 
agency whose property may be involved will need special investigation. 
And in many instances the federal statute contains merely authority 
to set up the agency without going further into detail, 


The whole matter becomes one of the examination of the federal 
statute as regards each individual agency. 
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For example, with regard to the Reconstruction Finance Corpora- 
tion, you will find the federal act governing the same in Title 15, 
Chapter 14, of the United States Code. Section 610 of this chapter 
relates to taxation and is as follows: 


“Any and all notes, debentures, bonds, or other such obliga- 
tions issued by the corporation shall be exempt both as to 
principal and interest from all taxation (except surtaxes, 
estate, inheritance, and gift taxes) now or hereafter imposed 
by the United States, by any Territory, dependency, or pos- 
session thereof, or by any State, county, municipality, or 
local taxing authority. The corporation, including its fran- 
chise, its capital, reserves, and surplus, and its income shall 
be exempt from all taxation now or hereafter imposed by 
the United States, by any Territory, dependency, or possession 
thereof, or by any State, county, municipality, or local taxing 
authority; except that any real property of the corporation 
shall be subject to State, Territorial, county, municipal, or 
local taxation to the same extent according to its value 
as other real property is taxed.” > 

It would not seem that the agency would be liable on any personal 

property it may hold under this section for taxation under our law. 


SPECIAL ASSESSMENTS 


March 15, 1943 
Mr. Straight Townsend, County Attorney, Gering 


In your recent communication you ask the opinion of this office 
as to whether the taxes levied to pay construction bonds of an irriga- 
tion district, organized under the laws of this state, are general taxes 
or special assessments within the meaning of Sections 77-206, 77-207, 
77-2039, Comp. St. 1929, and other sections of the statute. Under 
these statutes the court has held that general taxes due the state, 
county, school district and other governmental subdivisions shall be 
a first lien upon the real estate on which they are levied, and that 
all special assessments are subject to the lien of general taxes. Douglas 
County v. Shannon, 125 Neb. 783, 252 N. W. 199. And the rule ac- 
cordingly is that if the proceeds from a tax foreclosure sale are not 
sufficient to pay all the taxes and special assessments, they should 
be prorated by paying, after the costs, first the general taxés, and 
then the balance to be applied on special assessments. 


The statute, Section 46-116, Comp. St. 1929, provides in part as 
follows: 


“Such bonds, and the interest thereon, shall be paid by re- 
venue derived from an annual assessment upon the real 
property of the district and all the real property of the district 
shall be and remain liable to be assessed for such payments 
as herein provided.” 
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The Supreme Court in Erickson v. Nine Mile Irrigation District, 
109 Neb. 189, 190 N. W. 573, held that taxes levied under this provision 
of the statute are in fact special assessments. It was said in the 
opinion: 


“But it must be remembered that the assessments made upon 
the property in the district, although made by valuation, and 
not by acreage, foot frontage, or other rule, are special as- 
sessments, and must be levied upon the real estate in pro- 
portion to the special benefits received. 4 Dillon, Municipal 
Corporations (5th ed.) sec. 1433; State v. Green River Irriga- 
tion District, 40 Utah, 83.” 


And the syllabus by the court contains the following language: 


“Assessments made by an irrigation district to pay bonded 
debts and for the maintenance and operation of its canal or 
ditch are special assessments, even though made in proportion 
to valuation, and not by acreage or frontage.” 


In Flansburg v. Shumway, 117 Neb. 125, 219 N. W. 956, the court 
said: 


“Taxes are imposed for general revenue assessments for 


public improvements, mainly locally beneficial . . . Irrigation 
districts have the power to levy taxes in the nature of as- 
sessments.” 


These cases appear to establish that taxes levied by an irrigation 
district to pay bonded debts are special assessments, junior in priority 
to the lien of general taxes. This being true, it would follow that 
if the proceeds of the tax foreclosure sale are insufficient to pay both 
the taxes and special assessments, the proceeds should be applied first 
to the payment of the general taxes and costs and the balance pro- 
rated and applied to the payment of the special assessment. 


May 26, 1944 


Mr. Burr R. Davis, County Attorney, Wayne 


You say that Wayne County is now purchasing all tax dele certifi- 
cates wherein there are general taxes delinquent for a period of more 
than three years, and is desirous of knowing whether or not the tax 
sale certificates should also include special assessments. 


We would respectfully refer you to Sec. 77-2053 Comp. St. 1929, 
which is as follows: 


“That wherever power is now given by the revenue laws of 
this state to the county treasurer of any county in this State 
to sell real estate, on which the taxes shall not have been 
paid as provided by law, it shall include the power to sell 
said real estate for all the taxes and special assessments now 
levied or hereafter levied by any county, municipality, drain- 
age district, or other political subdivision of the state, and 
all provisions of said revenue law now in force with reference 
to the collection of taxes shall apply with equal force to all 
taxes and special assessments levied by said county, munici- 
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pality, drainage district or other political subdivision of the 
state.” 


As we understand it, L. B. 38 Neb. 1943 Laws S. C. J. 156 was 
intended for the sole purpose of providing a new and simplified form 
for tax foreclosures, and we are unable to discover therein any alter- 
ation in the substantive law relative to the administrative sale of 
land for taxes. 


We are therefore of the opinion that the same procedure should 
be followed relative to the inclusion of special assessments in tax sale 
certificates as is provided by Sec. 77-2053 above cited, and which as 
you state in your letter has been the general practice. 


August 3, 1944 


Mr. Walter G. Huber, County Attorney, Blair 


You say: 


“(1) We have some city property where the general taxes 
have been paid but the special paving assessments have been 
unpaid for at least three annual installments, which were 
due prior to November Ist of last year, and these properties 
have not been included in the published 1943 delinquent tax 
list by the County Treasurer and have not been listed in the 
report by the County Treasurer to the County Board for 1944. 
Can these properties be, nevertheless, foreclosed by the Coun- 
ty Attorney on the theory that the property owner had notice 
of the original assessments and will receive proper notice in 
the foreclosure action? Am I correct in assuming that the 
publication of delinquent tax lists applies to property which 
is delinquent only as to special assessments? 


“(2) What would be the situation with regard to property 
delinquent for three or more years in general taxes prior to 
November 1, 1943, but not included by the County Treasurer 
in his published delinquent tax list but listed in the report 
by the County Treasurer to the County Board for 1944?” 


Under the provisions of Section 77-2053, it would seem to us 
that special assessments are to be treated in like manner as general 
taxes and that publication of delinquent tax lists applies to property 
which is delinquent only as to special assessments as fully and com- 
pletely as though the general taxes were delinquent. 


With regard both to delinquent special assessments and delinquent 
general property taxes, we would be of the opinion that such taxes 
must be advertised as the statute provides and that a failure to do so 
would render any attempted sale invalid. See 51 Am. Jur., Title 
Taxation, Sec. 1043. See also same title, Sec. 1045. 


While in this state our administrative tax sale provisions have 
in practice been pursued so far as to result in a tax lien which has 
afterwards been foreclosed, still under the administrative sale provi- 
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sions there is a provision for acquiring a tax deed, and while this 
provision is not ordinarily pursued we see no reason why it might 
not be in the present state of our law and certainly these general 
rules as to the necessity for following quite strictly the provisions for 
publication, ete., which are prerequisite to the acquisition of a tax 
title should be given careful attention. Stated differently, we believe 
that the rules stated in the article on taxation in American Jurispru- 
dence to which we have referred above would apply in both of the 
cases which you cite. 


TAX EXEMPTIONS 
April 29, 1943 


Mr. Burr R. Davis, County Attorney, Wayne 


You enclose correspondence tending to show that an attempt 
has been made to transfer the hospital property of Dr. Jamieson, lo- 
cated at Wayne, Nebraska, to a foreign corporation known as the 
Sioux City Osteopathic Hospital Association. In your letter, however, 
of April 20 you refer to this hospital as being owned by Dr. L. W. 
Jamieson, and we will for purposes of this letter treat the same as 
though it were his property. 


Our Supreme Court, in the case of St. Elizabeth’s Hospital v. Lan- 
caster County, 109 Neb. 104, seem to point out quite clearly the test 
which would be applied when exemption of property is sought on the 
ground that it is used exclusively for charitable purposes. The test 
is that no one shall receive any pecuniary profit from any source. 


Whether or not any given hospital would meet this test is, of 
course, a question of fact to be determined in each individual instance. 
Also, and this is quite important, it is the facts as they are which should 
govern and not any declaration of purpose or intention which might be 
gleaned from a statement in the articles of corporation of a foreign 
corporation which is attempting to hold real estate in Nebraska. 
Such a corporation may or may not conduct its affairs in accordance 
with the authority given it by its articles, what it does actually and not 
what is authorized to do should govern. 


It is also to be understood that we are not expressing any opinion 
in this letter as to the right of this particular corporation to acquire 
real estate in Nebraska, or to operate directly or indirectly a hospital 
in connection therewith. 


September 7, 1944 


Mr. Robert M. Armstrong, State Tax Commissioner 
In your letter of September 2nd you say: 


“T have been asked to rule on the question of exemption from 
taxation of real estate leased to an educational, religious or 
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charitable society for a term of more than one year. The 
question is where the society takes a lease for a term of 
years, does it constitute such an interest in real estate as to 
be taxed separately from the remaining fee interest and if so, 
is the interest held by the society under such a lease exempt 
where it is used exclusively for charitable purposes?” 


The principles governing the taxation of leaseholds are set out 
in 51 American Jurisprudence Taxation, Section 435, which reads 
as follows: 


“Although it is generally held that a leasehold interest for 
a term of years is a chattel real, and that for the purpose of 
taxation the whole of the land is assessed against the owner 
of the fee, which covers the value of the leasehold interest as 
well as the reversionary interest, in some jurisdictions pro- 
vision is made for assessing leasehold interests separately, 
leasehold interests being held to be real property within the 
tax law, under statutes specifically defining ‘real property’ 
for the purpose of taxation. Although by virtue of the com- 
mon law a leasehold remains a chattel real, it is within the 
power of the state to declare its nature contrary to the com- 
mon law for the purpose of taxation. A lease of real estate 
is undoubtedly property in the hands of the lessee, and is 
assessable to the lessee if it is a valuable asset to him.” 


Our statutes do not provide for separate assessment and taxation 
of leaseholds. In our opinion, therefore, regardless of the use which 
is made of the property after its lease, it still should be assessed to the 
owner of the fee. On the other hand, so far as the leasehold may 
be a valuable asset to the lessee, it would in this instance undoubtedly 
be exempt from taxation. 


TAX FORECLOSURES 
April 3, 1943 


Mr. Robert R. Wellington, County Attorney, Crawford 


In your communication of March 25 you ask the opinion of this 
office as to the method of conducting a judicial sale of real estate 
under tax foreclosure, where several lots or tracts of real estate are 
described in one tax sale certificate, are owned by one and the same 
defendant, and are described together in the decree and notice of sale. 
The specific situation which you cite is this: The sheriff is about to 
sell under a decree in a tax foreclosure action seven village lots; on 
three of the lots is a lumber yard; on two is a brick and concrete apart- 
ment house, and three of the lots are vacant. You point out that in 
your judgment the lumber yard and the three lots upon which it is 
situated should be offered as one unit, the apartment house together 
with its two lots as another unit, and the vacant lots separately as 
units. 


We agree with you that in all probability higher bids would be 
received by conducting the sale in this manner. We are also of the 
opinion that the sheriff has certain discretion in the method of con- 
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ducting the sale, which would permit him to offer this property for sale 
along the lines suggested by you, if he desires to do so. 


The general rule is stated in 35 C. J. 37 as follows: 


“The most usual method, where the property to be sold is 
susceptible of division, is to offer it in parcels, even in the 
case of a resale, for the reason that it is to be supposed that 
the highest price will be realized by selling in this manner, 
and, when the property is sold to pay debts, for the further 
reason that offering the land in this manner makes it possible 
to sell no more than is necessary for this purpose ..... 


ook 


“The property is sometimes offered first in parcels and then 
as a whole, and the highest offer obtained accepted, and when 
the property is offered in parcels, but no bidders are found, 
it may properly be offered en masse. When, however, there 
are three several tracts, it is improper to offer them in gross, 
after a failure to sell them separately, without first attempt- 
ing to sell two of them together.” 


In view of this text and other language in Corpus Juris, not quoted 
in this opinion, we believe that where the court has not issued specific 
instructions to the sheriff he may exercise his sound discretion, with 
a view to securing the highest possible bids. 


June 9, 1943 


Mr. Ray E. Sabata, County Attorney, David City 


In your communication of June 5 you state that Butler County 
has foreclosed a tax sale certificate under Sec. 77-2041, C. S. Supp. 1941, 
two years having elapsed after the sale by the county treasurer be- 
fore foreclosure proceedings were instituted. The land was sold at 
sheriff’s sale. The sale has not been confirmed and now a grantee 
of the party who owned the real estate at the time the foreclosure 
was commenced desires to redeem. You ask whether he may redeem 
by paying the amount of the bid, together with twelve percent in- 
terest and costs, or whether he should pay the full amount of the 
decree. 


C. S. Supp. 1941, Sec. 77-2040, also relates to the same type of 
tax sale foreclosures. C. S. Supp. 1941, Sec. 77-2041, provides the 
method for redeeming where foreclosure action is brought by a 
county or other subdivision before the time for redemption has expired. 
Sec. 77-2040 provides that in ordinary cases a county which shall have 
become the owner of a tax sale certificate may “proceed by suit in 
equity in the district court of the county in which such land is situat- 
ed to foreclose such lien, and cause such real estate to be sold for the 
satisfaction thereof and all prior or subsequent liens thereon, in all 
respects so far as is practicable in the same manner and with like 
effect as is provided for the foreclosure of real estate mortgages”. 


Comp. St. 1929, Sec. 20-1530, relates to redemption of land in 
mortgage foreclosure actions and is as follows: 
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“The owners of any real estate against which a decree of 
foreclosure has been rendered in any court of record, or any 
real estate levied upon to satisfy any judgment or decree of 
any kind, may redeem the same from the lien of such decree 
or levy at any time before the sale of the same shall be 
confirmed by a court of competent jurisdiction by paying 
into court the amount of such decree or judgment, together 
with all interests and costs; and in case the said real estate 
has been sold to any person not a party plaintiff to the suit, 
the person so redeeming the same shall pay to said purchaser 
twelve per cent interest on the amount of the purchase price 
from the date of the sale to the date of redemption, or deposit 
the same with the clerk of the court where the decree or 
judgment was rendered.” 


It is therefore our opinion that in order to redeem, the present 
owner must pay the entire amount of the decree, together with all 
interest and costs. If the land was sold to someone other than the 
plaintiff in the foreclosure action, he must also pay the purchaser 
twelve percent interest on the purchase price from the date of the 
sale until the date he redeems. 


September 17, 1943 
Mr. James G. McIntosh, County Attorney, North Platte 


You say: 


“A question has come up by the Lincoln County Commission- 
ers relative to Legislative Bill No. 206 Serial No. 198 which 
is now known as 77-2039 C. S. Supp 41. Section 6 of said 
act reads as follows: 


‘From the proceeds of the sales of said pieces of property, 
or any sales which may have heretofore been had, there 
shall first be paid the costs of sale, the court costs, in- 
cluding any attorney fees paid or to be paid on account of 
said foreclosure, any reasonable expense in taking care 
of the property and all costs for advertising for delin- 
quent taxes. The balance, if any, shall be distributed to 
the governmental bodies in the following manner: By 
paying the taxes which shall have been unpaid by the 
previous owners, with interest and penalties, in the in- 
verse order assessed, to the extent of the proceeds, and 
any unpaid taxes thereafter remaining shall be cancelled 
on the books of the county.’ 


“The Commissioners wish an opinion as to whether under the 
wording of Section 6 all taxes up to date which remain un- 
paid can be forgiven, regardless of the years for which the 
County foreclosed. 


“For instance, Lincoln County has foreclosed on a number of 
tax liens up to 1937. The ’37, 738, ’39, ’40, ’41 and °42 taxes 
still remain as unpaid. They wish to know whether or not 
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under Section 6, these taxes up to date shall be cancelled on 
the books of the county.” 


The title to L. B. 206 is as follows: 
“A Bill 


FOR AN ACT to provide for a limitation of the time within 
which an action may be brought to attack or to declare invalid 
proceedings, brought by a county to foreclose tax liens under 
section 77-2039, C. S. Supp., 1941, where the county has bid 
in the property as trustee, whether the county has obtained 
deeds therefore or not, or such bids or deeds taken pursuant 
thereto; to fix the conditions upon which an action may be 
brought to attack such proceedings or deeds; to provide for 
the distribution of proceeds when any county shall have here- 
tofore commenced proceedings under said provisions and shall 
have heretofore bid as trustee for the purchase of property 
at sales held under said section; and to declare an emergency.” 


As we understand it, this bill was intended as a curative act 
to apply particularly to situations created by the reason of the de- 
ae Rs our Supreme Court in City of Grand Island v. Willis, 12 
Ss 143. 


So far as the provisions in the sixth section of this act are con- 
cerned, we think that this would refer entirely to taxes which either 
(1) were involved in some proceeding commenced as provided for in 
said act, or, (2) necessarily paid by reason thereof. 


We are quite well-satisfied that the act has no general application 
to taxes other than as above stated. 


September 23, 1943 


Mr. R. R. Wellington, County Attorney, Chadron 


You say: 


“Will you kindly furnish this office with an opinion covering 
Sections 15 and 16 of Legislative Bill 38 relating to revenue? 


“Tt occurs to the writer that a certain ambiguity exists in 
conection with these sections insofar as the intention of the 
Legislature is expressed concerning the distribution of pro- 
ceeds of sale of land sold upon tax foreclosure proceedings. 
‘It has been my understanding under the former law that 
when land sold at tax foreclosure sale did not bring suffi- 
cient money to cover taxes, special assessments, etc., that the 
money was ditributed (1) to costs, (2) to general taxes, in- 
cluding state, county and city taxes, (3) any surplus then ap- 


—352— 


plied to special assessments. In other words special assess- 
ment levies do not realize any portion of the tax sale until 
the general taxes have been paid in full. 


“It has been suggested and contended that under the new 
law that in the event of a deficiency the proceeds of the sale 
be divided pro rata between state, county, city taxes and 
special assessments. The effect of this, of course, would be 
to greatly complicate the books of the County Treasurer, and 
to deprive the basic legal subdivisions of revenue levied to 
carry on the business of the state and subdivisions. 


“Would you, therefore, please advise me procedure to be 
used by County Treasurer in allocating and distributing pro- 
ceeds of tax sale foreclosure when insufficient to cover general 
state, county and city taxes.” 


In the case of Douglas County v. Shannon, 125 Neb. 783, 252 N.W. 
199, the court had occasion to pass upon the proper distribution to be 
made under a tax sale foreclosure brought under Section 77-2039, C. 
S. 1929. It was held that the provisions of that section should be 
construed together with Sections 77-206 and 77-207, C. S. 1929. The 
court says: (p.788) 


“ 


* * * * the sections under consideration seem to require 
that the proceeds from such county tax sale foreclosures be 
handled exactly as the foreclosures of certain mortgages bear- 
ing definite priority one over the other, and that the mort- 
gage holding a first lien will be preferred over subsequent 
liens. The only difference between such an action and the 
case at bar is that the priority of tax liens is not fixed by 
contract, but is, in the case of the proceeds of a tax foreclosure, 
fixed by the provisions found in our Constitution and statute, 
and under section 77-206, Comp. St. 1929, general taxes due 
to a state, county, school district, and other governmental 
subdivisions shall be a first lien on the real estate upon which 
it is levied, and shall be superior to special assessments levied 
and assessed against the same real estate. Harlan County v. 
Thompson, ante, p. 65; Ittmer v. Robinson, 35 Neb. 133; Com- 
mercial Savings & Loan Ass’n v. Pyramid Realty Co., 121 
Neb. 493; Mutual Benefit Life Ins. Co. v. Siefken, 1 Neb. 
(Unof.) 860; 25 R. C. L. 189, sec. 102; Iowa Securities Co. v. 
Barrett, 210 Ia. 53. 


“We hold, therefore, that a district court, in entering a decree 
upon the proceeds from a tax foreclosure, should direct, first, 
the payment of costs, and, second, the payment of all general 
taxes to state, county, school district, and other governmental 
subdivisions in full. Then, after such general taxes and costs 
are paid in full, if the proceeds are insufficient to pay the 
outstanding special assessments in full, such proceeds shall 
be prorated equitably towards the payment of such special 
assessments, and the tract of land shall thereupon be released 
from all general taxes and special assessments levied against 
the same.” 


L. B. 38, to which you refer, does not attempt in any way to 
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affect Sections 77-206 and 77-207, C. S. 1929, and, while Section 77- 
2039, under which the Shannon case was decided, has been repealed 
and other procedure substituted, we think the reasoning of the Shan- 
non case is still applicable and that the rule laid down as to distribu- 
— in that case would apply equally well to foreclosures under L. B. 


January 4, 1944 
Mr, Ralph M. Anderson, Acting County Attorney, Tekamah 


In your letter of December 17 you inquire concerning the validity 
of L. B. 182, Nebraska 1943 Laws, S.C.J. 29. 


You say: 


“The title of the Act provides for the sale of real estate ac- 
quired at tax foreclosure sale, where the sale price is less than 
five hundred dollars. The body of the act also excepts real 
estate used in the operation of public utilities. A local title 
examiner believes that this discrepancy constitutes a fatal 
defect in the act.” 


This act, before its amendment and as it appears in the 1941 
Supplement, provides: 


“« * * * * The power of any city of the second class or village 
to convey any real estate owned by it, except real estate used 
in the operation of public utilities, shall be exercised by 
ordinance; .-...” 


The full title to the bill is as follows: 


“FOR AN ACT to amend section 17-401, C. S. Supp., 1941, 
relating to powers of cities of the second class and villages; 
to provide that cities of the second class or villages may sell 
real estate without passage of an ordinance and publication of 
a notice, where the real estate was acquired at tax foreclosure 
sale and the sale price is less than five hundred dollars; and 
to repeal the original section.” 


You will note that this is an amendatory act and, as such, it 
might properly contain any matter germane to the original section 
without stating anything more than that it was an act to amend 
that particular section. 


The bill drafter has apparently gone on further and included the 
specific point as to which amendment was made. 


We do not think that this would be a defect in the title or in the 
bill. Article III, Section 4 of the Constitution requires that the 
subject of the bill shall be clearly expressed in the title, but we do 
not believe that because the title is more specific that this is a valid 
objection. 
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March 22, 1944 
Mr. Ray C. Johnson, Auditor of Public Accounts 


You say: “We have had some difficulty as to determining 
the proper application of interest to be figured on decrees from 
the Clerk of the District Court on tax foreclosure procedure 
under L. B. 38 passed by the recent session of our Legislature. 


The question which arises is whether or not the interest at the 
rate of 6% should be figured on the total amount of the 
decree which already includes interest on the regular taxes 
and the statutory attorney’s fee of 10%. This should be a 
uniform procedure throughout the state and a large number 
of cases to be considered.” 


We assume that what you had in mind is the interest which 
should be figured after entry of the decree. Just as in other decrees 
of foreclosure, all tax liens merge in the decree and in our judgment 
the whole amount would bear interest, except the statutory attorney’s 
fee, which is taxed as part of the costs and would not, of course, 
bear interest. 


The gross amount of general taxes including interest accrued 
to the date of the decree, would bear interest at the rate prescribed 
by statute for delinquent taxes. The present rate is 7% but there have 
been a number of changes in the rate of interest on taxes and some 
taxes might be involved which would draw another or different rate 
for at least a portion of the time since their delinquency. In such 
case the amount due for general taxes should be separated into differ- 
ent amounts which draw a different rate of interest and that rate 
of interest specified. 


In like manner if there are any special assessments they should 
be separately found and the rate at which they are to draw interest 
separately decreed, 


The decree of foreclosure, of course, should include all amounts 
whether of general taxes or special assessments. 


TAX LEVY 
June 18, 1943 
Mr. Walter G. Huber, County Attorney, Blair 


You say: 


“T would like an interpretation of Section 26-2111 of the 1941 
Nebraska Compiled Statutes Supplement as far as the same 
relates to making additional appropriations or increasing 
existing appropriations to meet the emergency caused by the 
recent Missouri River flood by an increased tax levy. This 
would be for the purpose of increasing funds available for 
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bridges and possibly for roads outside of that provided for 
in the 1943 budget which might call for a levy of taxes 
in addition to the maximum of 3.5 mills which maximum is 
set forth in Section 77-1801 of the 1941 Nebraska Compiled 
Statutes Supplement. Incidentally, I assume that of the 3.5 
mills up to 1.7 mills could be provided for roads and up to 
1.6 mills for county bridge fund in accordance with said 
Section 77-1801 and that the emergency levy would be in 
addition thereto as far as funds for roads and for the county 
bridge fund are concerned. 


“In considering said Section 26-2111 I assume that the county 
could levy the regular 3.5 mill maximum and up to 2 mills 
additional this year for the emergency. Am I correct in con- 
cluding that the maximum levy for 1944 would then be the 
regular 3.5 mill maximum referred to less the amount over 
3.4 mill regular maximum that might be levied this year to 
take care of the emergency? Furthermore, could the levy for 
1944 still have the maximum of 1.7 mills for roads and 1.6 
mills for bridges?” 


We are enclosing a copy of an opinion given to the County At- 
torney of Johnson County under date of July 28, 1941, in which the 
same problem is discussed with which you have to do. 


The difficulty comes in the last sentence of Section 26-2111, 
Compiled Statutes Supplement, 1941. This provides that the emer- 
gency levy “together with the annual levy for any succeeding year 
shall not exceed the existing statutory or constitutional limitation 
applicable to levies for county purposes.” 


The legislature has thus said in so many words that neither the 
constitutional nor the legislative limitation may be exceeded and to 
disregard the legislative limitation would be to eliminate the same. 


The emergency for which money is borrowed may, of course, 
occur either before or after the date when taxes are laid in the cur- 
rent year. For this reason, the special levy made to retire the indebt- 
edness incurred on account of the emergency is to be considered in 
the succeeding year rather than in the tax year in which it occurs. 


Stated differently, your emergency might occur in June or in 
September but your levy to retire the indebtedness incurred would 
be considered in connection with the levy for the next year. 


Taking the literal interpretation of the statute, this would require 
you, in case your levy should be made this year, so to reduce the over- 
all levies so that neither the legislative limitation nor the constitu- 
tional limitation will be exceeded. 


In order to do this, it might be necessary in the 1944 levy to 
reduce the levy for roads and bridges. 


As we suggested in our letter to the County Attorney of Johnson 
County, the matter is not free from doubt and it is quite possible that 
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this statute might eventually be construed so as to permit an over-all 
increase of all county levies up to the the constitutional limit and in 
disregard of the statutory or legislative limitation of 3.5 mills. 


We do not however feel at liberty to advise that the county 
exceed the statutory limitation in view of the wording of the statute 
and particularly in view of the decision of the Supreme Court in the 
cease of Cross v. Theobald, 135 Neb. 199. 


December 31, 1943 
Mr. John H. Wiltse, County Attorney, Falls City 
In your letter of December 21 you say: 


“The County Board of Richardson County, Nebraska has 
requested that I advise them whether or not they are limit- 
ed by Section 77-1801 to a levy of not to exceed 35c per $100 
actual valuation or whether this levy can be increased by 
an emergency bridge levy of 2c per $100 and by other special 
levies. 


“They have also requested that I advise them as to whether 
or not in my opinion the 1944 budget can be based on the 
money to be raised, by a levy of 3.70 or on a levy of 3.50, 
if the answer to the first question is in the affirmative.” 


Answering your first interrogatory, Sec. 77-1801, C. S. Supp. 1941 
provides a limitation of 35c per $100 actual valuation on taxes for 
county purposes in counties having a population of over 3500. How- 
ever, Sec. 39-839, C. S. 1929 provides as follows: 


“Hereafter the county board in any county may, at the same 
time that it makes the annual levy for county general pur- 
poses, levy not to exceed one mill upon the dollar valuation 
upon the property within said county to be known as the 
‘special emergency bridge levy.’ ” 


The following section, 39-840, provides: 


“The funds arising from said levy shall be collected in the 
same manner as the funds arising from the county general 
levy. * * *” 


It seems to us that in this particular instance the only way in 
which Sec. 77-1801 and Sec. 39-839 can be construed together and 
both be given effect is to regard the provisions of Sec. 77-1801 as 
referring to ordinary and usual county revenue, and Sec. 39-839 as 
referring to a particular and special occasion where a levy may be 
made in excess of the said limitation of 35c per $100. 
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The constitutional limitation, of course, must not be exceeded, 
and we would also call your attention to the fact that what we have 
said here is not in any way to be construed as applying to levies 
made under Sec. 26-2111, C. S. Supp. 1941, nor as to any other special 
levy. Also, we are not expressing any opinion as to any special levy 
except the emergency bridge levy, as your inquiry is not sufficiently 
specific so that we can answer the same as to such other special levies. 


Answering your second interrogatory, it is our opinion that inas- 
much as the emergency bridge levy proposed is authorized by law 
under the limitations above set forth, it would be also authorized to 
be included in the county budget under the provisions of Sec. 26-2107, 
C. S. Supp. 1941. 


TAX REFUNDS 


January 21, 1943 
Mr. Walter H. Smith, County Attorney, Plattsmouth 
In your letter of January 4 you say: 


“Enclosed find a copy of the demand made upon our County 
Treasurer by the Chicago, Burlington & Quincy R. R. Co. 
Upon considering the same it appears to me that they are 
entitled to the refund in the sum of $70.02. I am not certain, 
however, as to the payment of this refund. I am wondering 
whether it should be paid from our General Fund and 
whether or not this demand is adequate authority for our 
County Treasurer to make the payment from the proper fund. 
I will appreciate it if you will consider this demand and 
then advise me as we are desirous of clearing up this matter 
as quickly as possible.” 


It is quite apparent that the Railroad Company is proceeding 
under the second subdivision of Section 77-1923, Compiled Statutes of 
Nebraska for 1929, which is as follows: 


“Tf such person claim the tax or any part thereof to be invalid 
for the reason that it was levied or assessed for an illegal or 
unauthorized purpose, or for any other reason except as 
hereinbefore set forth, when he shall have paid the same to 
the treasurer, or other proper authority, in all respects as 
though the same was legal and valid, he may, at any time 
within thirty days after such payment, demand the same in 
writing from the treasurer of the state, or the county, city, 
village, township, district or other subdivision, for the bene- 
fit, or under the authority, or by the request of which the 
same was levied, and if the same shall not be refunded within 
ninety days thereafter, may sue such county, city, village, 
township, district or other subdivision for the amount so 
demanded; and if upon the trial it shall be determined that 
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such tax, or any part thereof, was levied or assessed for an 
illegal or unauthorized purpose, or was for any reason invalid, 
judgment shall be rendered therefor with interest and the 
same shall be collected as in other cases.” 


You will observe from the above that the right is given to sue 
if the refund is not met upon demand. While no express authority 
is conferred upon the county board, it occurs to us that, in all proba- 
bility, an authorization from the county board to the county treasurer 
to refund the money from and out of the particular fund into which 
it has been passed, would protect the county treasurer. This, however, 
has never been judicially determined. The safest way would be to 
let the company sue, then stipulate the facts and then have judgment 
entered and satisfied. If your board does not care to take the chance 
of authorizing payment, we would suggest that you follow the latter 
method. 


TAX SALE CERTIFICATES 


June 21, 1943 
Mr. Robert C. Brower, County Attorney, Fullerton 


As we gather, the point on which you are confused is whether 
or not tax receipts should be written up in favor of the county at 
the time the county may purchase real estate on account of delin- 
quent taxes under the provisions of Section 77-2009, Comp. St. Supp. 
1941. 


We know that it is the practice in some of the counties to write 
up tax sale certificates when sales are made under the provisions of 
said section. However, it has never seemed to the undersigned that 
this was a proper practice. 


Reference to Section 77-2001, Comp. St. Supp. 1941, will disclose 
that Chapter 77, Article 20, has to do with the sale of real estate for 
the purpose of collection of delinquent taxes thereon and not with 
the sale of tax sale certificates. Again reference to Section 77-2009 
indicates that the county treasurer shall issue “certificates of purchase 
of the real estate so sold in the name of the county.” 


It is, therefore, a certificate of purchase which is required to 
be issued rather than a receipt for taxes. We are, therefore of the 
opinion that your general conclusion is correct and that there is no 
necessity for the writing up or issuance of tax receipts in addition to 
the certificate of purchase authorized by Section 77-2009. 
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November 6, 1943 


Mr. William Keeshan, County Attorney, Albion 


In your favored communication of October 21, you request the 
opinion of this office on several matters which we will try to answer 
in the order promulgated. Your first question is: 


“1. May cities and villages located within the County con- 
tinue to purchase tax sale certificates by way of paper sale 
now that Legislative Bill No. 38 is in force?” 


Comp. St. Supp. 1941, Section 77-2010, was not repealed by 
L. B. 38, adpoted by the fifty-sixth session of the Nebraska Legislature. 
As you of course know, it provides that cities and villages, as well 
as other public entities, shall have the right and power to purchase 
real estate sold at tax sale, for the use and benefit of the city, village, 
or other public entity. 


We find nothing in L. B. 38, which is an act, complete in itself, 
providing for the enforcement of delinquent taxes by one form of 
foreclosure proceeding, which is inconsistent with section 77-2010, 
Comp. St. Supp. 1941, above mentioned. Therefore, the last mentioned 
statute is not repealed by implication, and, since it is not expressly 
repealed it is our opinion that cities and villages may continue to 
purchase tax sale certificates as in the past. 


Your next question is: 


“2. May the County of Boone, instead of following the tax 
lien method of foreclosure as outlined in Legislative Bill No. 
38, purchase the tax certificates subsequent to the November 
tax sale and wait the two years before beginning foreclosure? 
In other words, may they still follow the tax certificate fore- 
closure method?” 


Comp. St. Supp. 1941, Section 77-2009, which is not repealed by 
L. B. 38, provides that the county board of any county may purchase 
in the name of the county any real estate advertised and offered for 
sale, when the same remains unsold for want of bidders, and provides 
that the county treasurer shall issue certificates of purchase of the 
real estate so sold, in the name of the county. 


L. B: 38, Section 18, recognizes this right of the county to make 
such a purchase; the county treasurer is required each year to report 
to the county board all real estate on which taxes are delinquent 
and which was not sold at the last annual tax sale. And the act pro- 
vides that the county board shall examine this list and “while it may 
direct the issuance of tax sale certificates to the county” it shall, as 
to land upon which taxes are delinquent for more than three years, 
either direct the county attorney to foreclose the lien of the taxes 
under section 1 of the act, or order the county treasurer to issue tax 
sale certificates to the county. 
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Therefore, it is our opinion that the county may still follow the 
tax certificate foreclosure method which was in existence prior to the 
enactment of L. B. 38, with this exception: the foreclosure action on 
such certificates may not now be brought immediately after the pur- 
chase of the certificates. Comp. St. Supp. 1941, Section 77-2041, which 
authorized this last-mentioned procedure is repealed by L. B. 38, and 
section 2 of L. B. 38 provides that the action may only be brought 
within three years after the expiration of the time for redemption 
from tax sale, and section 3 provides that final confirmation of the 
sheriff’s sale, under a decree of tax foreclosure, may be had immediate- 
ly after the sheriff's sale, which, under section 11 may be held upon 
the expiration of 20 days after the entry of the decree of foreclosure. 


Constitution of Nebraska, Art. VIII, Section 3 provides that the 
right of redemption from all sales of real estate for taxes shall exist 
in favor of the owners and other interested persons, for a period of 
not less than two years from such sales. 


Construing L. B. 38 in the light of this constitutional provision, 
it is clear that the legislature intended this period of redemption to 
run from the date of the administrative sale by the county treasurer, 
and to provide that foreclosure action might not be brought on a tax 
sale certificate held by the county until the expiration of such period 
of redemption. And this is borne out by the fact that section 18 of 
L. B. 38, while it requires the county attorney to foreclose tax liens 
under section 1 of the act as promptly as possible after receiving 
directions from the county board, provides as to tax sale certificates 
held by the county that he shall bring these as soon “as action can pos- 
sibly be brought on any such certificate.” 


You next ask: 


“3. May the tax certificate foreclosure method be followed 
as to part of the property and the tax lien method as to the 
other property?” 


In our opinion this question should be answered in the affirmative, 
with this qualification: as to all land described in the annual report 
of the county treasurer to the county board, under section 18 of L. 
B. 38, upon which the taxes are delinquent for three or more years, 
we believe the board is required to enter one order or the other as 
to all such real estate, that is, order the county attorney to foreclose 
the tax lien upon all of it under section 1 of the act, or order the 
treasurer to issue tax sale certificates to the county upon alli of such 
real estate. 


Your last question is: 


“4, Does Legislative Bill No. 38 affect in anyway tax sale 
certificates which were purchased prior to the enactment of 
said Legislative Bill No. 38? It is assumed that the foreclosure 
may be brought on these certificates and subsequent tax at the 
expiration of the two year period.” 
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This act relates exclusively to the remedy, and therefore in our 
opinion it does affect all tax sale certificates issued prior to the enact- 
ment of L. B. 38, except those upon which actions were pending prior 
to the effective date of the act. This latter situation is taken care of 
by the saving clause contained in section 19 of the act. 


January 3, 1944 
Mr. John P. Misko, County Attorney, Ord 
You say: 


“A tax sales certificate was issued to the City of Ord on 
November 3, 1941, covering taxes for the years 1935 to 1940 
inclusive on real estate located within the city limits of Ord. 
The owner of the property now wishes to make a partial 
redemption by paying the taxes for the years 1935 and 1936. 
Is it permissible for the county treasurer to accept partial 
payment of the tax sales certificate?” 


It would seem to us that the lien of the taxes would merge in 
the tax sales certificate, which might, of course, be redeemed from 
by full payment. But there seems to be no provision for payment 
of one or more years’ taxes included in the certificate unless the 
entire amount is paid. 


In the case of Sanford v. Moore, 58 Neb. 654, it was held that a 
tender of less than the full amount due on a tax sales certificate 
would not discharge the lien thereof. It is true that this was a sale 
to a private purchaser, but it seems to us that the principle would 
be the same. 


May 8, 1944 
Mr, Perry W. Phillips, County Attorney, Beaver City 


You say that certain certificates of purchase were issued covering 
delinquent tax sales in Furnas County. The taxes unpaid being for 
the years 1930 to 1937 inclusive. That thereafter the county treasurer 
received and accepted from property owners payment of taxes for 
the years 1930 and 1931. You ask whether the acceptance of a part 
of the delinquent taxes would invalidate the entire tax sales certifi- 
cate or merely constitute a partial payment and whether the partially 
paid tax sales certificate might be foreclosed for the remaining unpaid 
portion. 


It would seem that the lien of the taxes would merge in the tax 
sales certificate and that strictly speaking, a portion could not be 
paid unless the entire amount was paid. 
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However, we are inclined to the belief that the acceptance by the 
county treasurer of less than full amount would not invalidate or 
discharge the lien thereof. In the case of Sanford v. Moore, 58 Neb. 
654, it was held that a tender of less than the full amount due on a tax 
sales certificate would not discharge the lien thereof. 


We think it would follow that the tax certificate might be fore- 
closed even though a partial payment had been made and accepted 
thereon. We think it would also follow that a court of equity in 
foreclosing this certificate would take cognizance that a portion of the 
amount due had been paid and would give credit accordingly. This, 
the court would be obliged to do in order to accord equitable relief. 


May 13, 1944 


Mr. Myrl D. Edstrom, County Attorney, Wahoo 


We have your letter in which you call attention to a discrepancy 
in the matter of redemption from tax sales made to the county and 
tax sales made to private purchasers, so far as the calculation of in- 
terest is concerned. 


The sale of real estate for delinquent taxes by the County Treasu- 
rer is covered by Ch. 77, Art. 20, Comp. St. 1929 as amended. 


The article describes in some detail how the County Treasurer’s 
administrative sale shall be conducted and Sec. 77-2008, Comp. St. 
Supp. 1941 provides as follows: 


“The person purchasing any parcel of land or town lot or 
portion thereof shall pay to the treasurer the amount of 
taxes, interest and cost thereon, which payment may be made 
in the same fund receivable by law in the payment of taxes.” 


Sec. 77-2009, Comp. St. Supp. 1941 provides as follows: 


“At all sales provided by law the county board may purchase 
for the use and benefit, and in the name of the county, any 
real estate advertised and offered for sale when the same 
remains unsold for want of bidders. The county treasurer 
shall issue certificates of purchase of the real estate so sold in 
the name of the county. Such certificates shall remain in 
the custody of the county treasurer, who shall at any time 
assign the same to any person wishing to buy for the amount 
expressed on the face of the certificate and interest thereon 
at the rate of seven per cent from the date thereof xxxxxx.” 


It will be noted that if the tax sales certificates issued to the 
county is assigned that it must be assigned for the amount expressed 
on the face of the certificate plus interest thereon. 
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This would seem to indicate that the amount of the certificate, 
which would of course include delinquent interest upon taxes for 
which the real estate was sold, should bear interest at the rate of 7% 
from the date thereof; and we think it would follow that in any 
redemption from such certificate interest should be similarly calculat- 
ed. 


It will be noted that there is no provision for the writing of a tax 
receipt at the time the taxe sale certificate is issued to the county. 


Sec. 77-2017 provides for the writing of tax receipts in the case 
of sale of land for taxes to private purchasers and for a special en- 
dorsement of the same, and also for a form to be used by the County 
Treasurer as certificate of tax sale. This section also provides for the 
payment of subsequent taxes which become a lien under the tax sale 
certificate. 


It would not seem that these provisions would be applicable to 
certificates issued to the county under Sec. 77-2009; however, Sec. 
77-2011, Comp. St. Supp. 1941 directly refers to redemption from such 
certificates and we think that the same may be redeemed from whether 
they have been assigned under the provision of Sec. 77-2009 or 
whether they are still in the hands of the county. 


It occurs to us that a certificate by the County Treasurer ac- 
knowledging receipt of the money due under the certificate of pur- 
chase issued to the county and describing the land covered thereby, 
together with such other data as would enable one examining the 
same to ascertain that the land had been sold for taxes for certain 
definite years, and the amount received was paid in redemption of the 
land from such tax sale would be sufficient. 


To sum up and state differently our conclusion, we believe that 
the procedure where land is sold to the county for delinquent taxes 
differs slightly from the procedure where land is purchased by a priv- 
ate individual. We do not believe, however, that there is any dif- 
ference whatsoever in the matter of calculating the amount due 
and which should be paid in case it is sought to redeem from such 
tax sale. 


In your letter of March 22nd you say: 


“Tf, in your opinion, the county treasurer should follow the 
same procedure when a tax sale certificate sold to the county 
is redeemed as when a tax sale certificate sold to a private 
party is redeemed, the following questions are presented: 


“1. When should an official tax receipt be written? 


2. What amount of interest should be shown on the tax 
receipt? 


3. Would the county, or holder of the tax sale certificate 
be entitled to the interest accruing since the date of the 
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sale of the tax sale certificate? 


4. If question 3 is answered in the affirmative, to what 
fund should the interest be transferred and what form of 
receipt should be used?” 


We think we have already given a sufficient answer to interrogatories 
1 and 2. 


Answering your interrogatories 3 and 4 will say that in our 
opinion the interest earned should be pro-rated to the various taxing 
subdivisions in the same proportion as the amount of taxes due to 
each one of them bears to the total amount of taxes. 


July 12, 1944 
Mr. Wardner G. Scott, State Engineer 


We are in receipt of your recent letter enclosing a copy of a 
letter from Victor Westermark, County Attorney, Dundy County, 
in which Mr. Westermark sets out a proposition on which you ask 
our judgment. The letter of Mr. Westermark’s is quite lengthy, and, 
therefore, we will not repeat the same in this opinion. 


From the facts stated in the letter of Mr. Westermark’s to the 
effect that he is preparing for the county a number of suits to foreclose 
the tax sale certificates involved, we assume that these tax sales certi- 
ficates belong to the county and are not in the hands of private indi- 
viduals. If they are in the hands of the county, it is our opinion that 
the statute of limitations does not run against the state or the county, 
a governmental subdivision of the state, as to their right to enforce 
collection of the taxes. 


Section 20-218, Comp. St. 1929 reads as follows: 


“Every claim and demand against the state shall be forever 
barred, unless action be brought thereon within two years 
after the claim arose. Every claim and demand in behalf of 
the state, except for revenue, or upon official bonds, or for 
loans or moneys belonging to the school funds, or loans of 
school or other trust funds, or to lands or interest in lands 
thereto belonging, shall be barred by the same lapse of time 
as is provided by the law in case of like demands between 
private parties.” 


The theory that the statute of limitations does not run against 
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claims in behalf of the state or its governmental subdivisions for the 
collection of revenue is supported by a number of cases. The Supreme 
Court of West Virginia in the case of Ralston v. Weston, 46 W. Va. 
544, states the rule as follows: 


“The word ‘state’ is generally used to denote three different 
things, and often without discrimination: First, the territory 
within its jurisdiction; second, the government or govern- 
mental agencies appointed to carry out the will of the people; 
and, third, the people in their sovereign capacity. The State 
is not the sovereign in this country. The people who make 
it are sovereign, and all its officers are but their servants. 
So, statutes of limitations, which are made to apply to the 
State, do not apply to the people or their public rights. But 
they only apply to the State in the same cases that they 
apply to individuals. The entry upon, or recovery of, lands 
held for sale, suits on bonds, contracts, evidences of debt, or 
for torts,—all these, though the State is a party, are subject 
to bar. As to all such things, there is no reason why the 
State should have any longer time than an individual. Such 
is not the case with the right of taxation, the right of eminent 
domain, the right to use the public highways, and other rights, 
which pertain only to the sovereignty of the people. None of 
these can ever be lost by the negligence of the public servants, 
who have no power of disposal over them in any way what- 
ever, except according to the express will of the people.” 


The court commented on the ancient doctrine that time does not 
run against the sovereign crown, but added: 


“ ‘4 better reason is the great public policy of preserving 
public rights and property from damage and loss through the 
negligence of public officers.’ It does not matter whether 
such officers belong to a municipality, district, or a county, 
they are all public officers.” 


In the case of County of Brown v. St. Peter Land Company, 38 
Minn. 397, the court in the syllabus stated as follows: 


“The statute of limitations does not apply to procedings to 
enforce payment of taxes.” 


The Nebraska Supreme Court has recognized this rule in the case 
of Torgeson v. Department of Trade and Commerce, 127 Neb. 49, 
254 N. W. 740, reviewing the case of State v. Stanton County, 100 Neb. 
747, 161 N. W. 264, in which the statute of limitations was held inap- 
plicable and the state was permitted to recover from the county funds 
collected under a levy for care of insane patients, and City of Chadron 
v. Dawes County, 82 Neb. 614, 118 N. W. 469, where the county was 
permitted to recover its share of road funds from the county after 
the date when they would have otherwise been barred by limitation. 
The court recognized a foundation for these decisions broader than the 
statute involved in the one case or the trust theory in the other, when 
it said, “The fund had been raised in the exercise of a governmental 
function, for governmental purposes, and, we think, was held in a 
governmental capacity.” 
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As this matter involves the collection of revenue of the state, 
we are of the opinion that the statute of limitations does not run 
against the right to enforce the same. 


Because of this fact, it would seem to us that there are two things 
that the state could do. The state could, of course, pay the taxes due 
and delinquent on the property taken by the state for highway pur- 
poses at the time of the taking of the same by the state. If the state 
does not care to do this, it could wait and see whether or not any 
person would purchase this property at tax sale when a state highway 
has already been located on the same. If some person would pur- 
chase this property, then the state would either have to make a deal 
with the purchaser and obtain from the purchaser the right to the 
part of the premises occupied by the highway, or condemn the part 
occupied by the highway, or refuse to make any move and further 
litigate with such purchaser the respective rights of the purchaser 
and the state in the property occupied by the highway. 


TRANSPORTATION TAX 
April 29, 1943 
Department of Roads and Irrigation 


We are in receipt of your recent letter in which you state: 


“The Revenue Act of 1942 has imposed a tax of 3 per cent of 
all amounts paid for transportation with certain exceptions. 
Beginning with April 16, 1942, a clause has been included in 
our contracts for maintenance and construction work which 
reads as follows: 


“ ‘COMMON CARRIER RATES 


“ Tt is understood and agreed that the accepted proposal for 
this work is based on common carrier rates current on the 
date of the submission of the proposal. In the event such 
rates are increased thereafter on materials entering into 
and forming a part of the work, such increase, when properly 
shown by receipted common carrier bills, shall be paid by 
the highway department to the contractor; Provided, That 
should there be a reduction in the common carrier rates on 
said materials, the amount of such reduction shall be deducted 
by the highway department from any money due the con- 
tractor on said work.’ 


“We now are in receipt of the following letter from the Keim 
Construction Company in which Mr. Keim claims additional 
payment for the tax placed on transportation of material un- 
der his contract. 


“ Re: Patrols 11012 & 11058 
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“ ‘The above patrols were let and awarded us in August of 
1942 and we failed to complete them because of government 
freezing of material. We were able to get material this spring 
and are now at work on these patrols but on December 1, 
1942 the government put on a transportation tax of 3% on 
freight thus making an increase on our freight cost. 


“ ‘We believe this additional cost should be added to our bid 
price as it constitutes an increase on freight. 


“ Please advise if you require copies of the freight bills for 
verification of the increased freight cost.’ 
“Signed John L. Keim 


“For your information we are enclosing two general bulletins 
received from the American Road Builders’ Association and 
a copy of Regulations 113 relating to the tax on the transpor- 
tation of property, issued by the Bureau of Internal Reve- 
nue. 


“Will you please give us your opinion as to whether or not 
we have the authority to reimburse contractors for transporta- 
tion tax paid by the Contractors in performing work under 
contracts which include the above mentioned provision 
regarding common carrier rates.” 


It will be noted in the section of the contract which you outline 
in your letter that the wording used is “common carrier rates current 
on the date of the submission of the proposal.” Further in said pro- 
vision we find the wording “in the event such rates are increased.” 


The word “rate” or “rates” as applied to common carriers has 
a definite fixed meaning, to-wit: those charges made by the common 
carriers for their services in transporting materials, etc. 


The imposing of a three percent tax by the federal government 
on all amounts paid for transportation with certain exceptions in our 
opinion was not an increase of such “rates” mentioned in the pro- 
visions of the contract set out in your letter. The charges made by 
the common carriers for their services were not increased, decreased or 
changed at all by reason of the imposing of this three percent tax by 
the federal government. 


It may be true that the imposing of such a tax caused an increase 
in the freight cost but in our opinion there was no increase in the 
common carrier rates for transportation under the terms of the pro- 
visions of the contract which you set out in your letter. 


Article III, Section 19 of the Constitution of Nebraska provides 
that the legislature shall never grant any compensation to any public 
officer, agent or servant after the services have been rendered nor 
to any contractor after the contract has been entered into. 


It is our opinion because of the specific wording used in the 
portion of the contract set out in your letter that the Department of 
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Roads and Irrigation would not have authority to reimburse con- 
tractors for transportation tax paid by the contractors which tax was 
imposed by the federal government. 


UNAUTHORIZED PRACTICE 


NOTICE FOR PAYMENT 
March 28, 1944 
Mr. Andrew D. Mapes, County Attorney, Norfolk 


In your recent letter you hand us a copy of a printed document 
entitled “Demand for Payment, Final Notice,’ and ask us our opinion 
as to whether or not a layman can lawfully use such a document 
in order to collect from his own debtors. 


This office has in the past examined and passed on a number 
of such printed forms, some of the same quite similar to the one 
that you enclose in your letter, and has written numerous opinions to 
the effect that the use of said documents simulate legal process and 
constitute an improper or unauthorized practice of law. 


It is true that a private individual has the right to attempt to 
collect debts owing to himself, and, of course, has authority to go into 
courts to represent himself, but this privilege does not grant an indivi- 
dual any greater right than an attorney representing an individual 
would have. 


It is our opinion that the printed form which you enclose in your 
letter would be very likely to lead a person receiving the same to 
the conclusion that it was a legal process of some kind and that in 
itself it had some legal force or effect and that it would be improper 
practice for an individual to use the same in attempting to collect 
indebtedness due him. 
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